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1. Joseph N respectfully provides notice to the Trial Chamber of fresh

the prosecution in his case, and asks the Chamber to put a stop toviolations of Rule 68

this trial. Discovery

disclosure violations

Nzirorera's right to a

The Latest

2. In Novem

session in the Bq

The

The
for the

e The
F

3. In April 2

session in the

fthese latest violations, coupled with the history of massive

the prosecution in this case, leads to the conclusion that Mr.

trial can no longer be guaranteed.

2006, Witness ALL-42, a former RPF official, testified in closed

trial.t Among the revelations made during his testimony were:

infi ltrated the Interahamwe.'

The V President of the Interahamwe, Phineas Ruhumuliza, was
for the RPF.a

Witness G was working for the RPF.'

o  Ac l relative of Mathieu Ngirumpatse was working for the RPF, and
for RPF operative Jean Pierre Turatsinze, to work for MRND as

of the Interahamweo

tional President ofthe Interahamwe, Robert K-ajuga, was working
RPF, which financed his election as President'

F was responsible for the assassination of Felicien Galabazi in
'y, 1994 and sought to blame it on the Habyarimana regime.'

Witness BRA-I, a former RPA soldier, testified in closed

trial.s Among the revelations made during his testimony were:

witness.
2006 @ 38-39
2006 @ 38-39
2006 @ 39
2006 @ 3e
2006 @ 38-39; Transcript of 9 November 2006 @ l-5
2006 @ 40

I A copy ofthe transcript his testimony is Confidenlial Annex "C" to this motion. The testimony is
referred to in this public
could lead to identifying

ill generic tems, and not quoted, so as not to reveal information which

2 Transcript of8
3 Transaript of 8
a Transcript of 8
5 Transcript of I
u Transcript of8 Novem
? Transcript of8 Novem
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ion that the RPF assassinated President Habyarimana on
f President Kagamel I

requested is in the custody or under the control ofthe

@ 20-22
@22.?3

4. The has been in possession ofthis information since 2006. It never

disclosed the ts until July 2008 after Mr. Nzirorera got wind that these

testimonies might be to his defence and made a specific request for them.

The Requirements Rule 68

5. Rule 68(4) vides:

"The shall, as soon as practicable, disclose to the Defence
any ial, which in the actual knowledge of the Prosecutor may

the innocence or mitigate the guilt ofthe accused or affect
the ility of Prosecution evidence."

6. A pady a violation of Rule 68 must: (l) identify specifically the

material sought: (2) a prima facie showing of its probably exculpatory nature; and

information that the RPI assassinated Felicien Gatabazi in
1994 and sought to blame it on the Habyarimana regime"

information that the RPF assassinated Emmanuel Gapvisi in
1993 sought to blame it on the Habyarimana regimer0

o Direct
orders

(3) prove that the

prosecution.l2

Specificity

'Transcript of6 April
Io Transcript of6 April
1r Transcript of 5 April
t2 Decision on Joseph

@,67-74
era's Appealfrom Decision on l0'' Rule 68 Motion (14 May 2008) at para. 9

7. By lefier I I June 2008, Mr. Nzirorera requested disclosure ofthe closed

session testimony of BRA-1.'' By letter dated l7 June 2008, Mr. Nzirorera

" A oopy ofthe transcript his testimony is Confidential Annex "D" to this motion.

13 A copy ofthis letter is "A' to this motion.



requested disclosure

exculpatory material

f the closed session testimonv of witness ALL-42.)4 Therefore, the

been soecifi callv identifi ed.

Exculpatory Na

8. The nature of the testimony of Witness ALL-42 is obvious. The

indictment charges Mr. Nzirorera consDired with and exercised control over Robert

Kajuga and the other of the Interahamwe.'t Wilness ALL-42 testified that three

ofthose leaders, inc g Kajuga, were actually controlled by the RPF.

9. Witness -42 also testified that Prosecution Witness G was controlled bv

the RPF. This is

testimony.

a matter which would affect the credibility of Witness G's

l0. The y of Witness ALL-42 and Witness BRA- I concerning the RPF's

responsibility for the ons of MDR leader Emmanuel Gapyisi, Minister Felicien

Gatabazi, and Juvenal Habyarimana also is of an exculpatory nature.

l 1 . I n the case, the Trial Chamber held that:

"Descriptions infiltration into areas of government control
disguised as civilians could provide contextby RPF soldi

or background
understanding

information rvhich may assist the Chamber in

has heard
ofthe conduct about which the Chamber
durins the Prosecution case. Information

concernrng assassination of President Habyarimana may also
assist the in understanding the background to events
in April 1994.

13. The has already agreed in this case to disclose the evidence of

RPF crimes within the tenitory controlled by the Rwandan government.' i It

la A copy ofthis letter is "B" to this motion.
15 Indictment at paras, 6(iv l8( i i ) ,23

a/, No. ICTR-98-41-T, Decision on Disclosure of Defence Witness Slaletflents'o Prosecutor v Bagosora
in the Possession oJ the Pursaqnt lo Rule 681,4) (8 March 2006) at para. 6
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has specifically offi evidence suggesting that the MRND was obstructing

implementation of Arusha Accords and was responsible for these assassinations.lu

Therefore, evidence it was the RPF which was responsible for these assassinations

contradicts evidence and is ofan exculpatory nature.

Possession of the P

14. The on was a party to the Bagosora trial and therefore has been in

possession of the ofthe closed session transcripts of Witnesses ALL-42 and

BRA-l since 2006.

15. Indeed, nrosecution successiullv resisted an order in the Bagosora and

Bizimungu gases that

the lrial team in each

have restricted dissemination of defence witness materials to

It arsued that to do so would cause it to violate its oblisation

to disclose material to the accused in other cases.le The Appeals Chamber

agreed with the ion and reversed the Trial Chambers.20 It specifically noted that

the prosecution \,vas

testimony in one case

ired to have procedures in place to re-examine closed session

determine if it must be disclosed in othercases.zr

t7 Prosecutor's
Documents (5 April 2006)
r3 Exhibit P220, pag€s 7-8
te Prosecutor v Bagosora
lYitne ss P r ole ctioft Or der s
2a 

Proseculor v Bagosora
IYitness Protecl ion Orders
4F.73, Decision on
2t Prosecutor v Bagosota

for an Order for Conditional Disclosure of ll/itness Statements and Other

a/, No. ICTR-98-41-AR73, Decision on Interloculory Appeals of Decision on
6 October ?005) at Data. 41
a/, No. ICTR-98-41 -AR73, Decision on Interlocutory Appeals of Decision on
6 October 2005) at para.46; Proseculor v Bizimungu et al,No. ICTR-99-50-

on Appeal of Witness Protection Measures (16 November 2005)
a1, No. ICTR-98-41- AR.73, Decision on Interlocutory Appeok of Decision on
6 October 2005) at Data, 44ll/ itne s s Pr ot e c t i o n Or de r s
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16. More y, in the Niyitegefta case, the Appeals Chamber found that the

ule 68 by failing to disclose testimony from another trial pursuant

the prosecution has long been on notice that Rule 68 requires it to

imony from one trial to the accused in another trial. The notice

this case when Witness ALL-42 specifically mentioned Mathieu

when describing the infiltration of the Interahamwe by the RPF."

Drosecution has been shown to have been in possession ofthe

disclose it is inexcusable.

the failure to disclose the information from both Witnesses ALL-

until the defence case was underway will disrupt the preparation

it to divert resources to investigate the new material, which it

should have had in . well before the Drosecution case closed.

22 Niyitegeka v Prosecutor , ICTR-96-14-T, Ddcision on Third Request for Review Q3lanuary 2008) at

prosecution violated

to Rule 68.22

disclose exculpatory

was even heightened

Ngirumpatse by nam

18. Therefore

material. lts failure

Prejudice

20. In

42 and Witness BRA-

ofthe defence, forci

2l . Therefore,

prosecution! but the vi

19. The fai to disclose the testimonv of Witness ALL-42 is preiudicial to Mr.

Nzirorera. It preven him from using the information in his cross-examination of

to statements and activities of Jean Pierre Turatsinze, such aswitnesses who

Frank Claeys, HH, and Witness AWD. It also prevented him from using the

information in his of witnesses who testified to the activities of Robert

Kajuga such as Witn HH, and Witness AJY.

has not only been a blatant violation of Rule 68 by the

n has oreiudiced the accused.

para.27
23 Transcript of 8 2006 @ 38-39; Transcript of9 Novembet 2006 @ 1,4-5
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History of Viola

22. As the Chamber well knows, this violation of Rule 68 is the latest in a

series of disclosure bv the prosecution in this case.

r Violati of Rule 68 as to statements of Jean Damascene Habvarimana
Celestin Mbonankira.2T

of Rule 66(AXii) in connection with Witness XBM28

and Pi

of Rule 68 in connection with RPF material (Sanction imposed
to Rule 46(A))2e

of Rule 68 in oonnection with statement from Joseph Karoreros0

of Rule 66(A)( i i )  in connect ion with Witness AMMrr

of Rule 66(AXi i )  in connect ion wirh Fidele Uwizeyer2

2a Transcript of3 October @ t 8-- | ranscrrpt ot l6 2006 @ 4,8
26 Transcript of24 May at 36
21 Decision on Joseph
Measures (25 October
'?3 Transcript of4 July

's Notice[ o/ Rule 68 Violqtions and tr'lotions for Remedial and Pusitire

@ 32; Transcript of 5 July 2006 @2
- Declston on ueJence for Disclosure of RPF Mqtetial andfor Sanctions Against the Proseculiotl
(19 October 2006) at para.
10 Decision on Joseph Nzit a's Sixth, Seventh, qnd Eighlh Notices .)f Rule 68 Violation qnd Motionsfor
Remedial qnd Punitive (29 November 2007) at para. 12
3t Decision on Joseph 's Motion to Exclude the Testimony of Witness AMM (15 June 2007)

to Exclude the Testimory) of Witness QBG (ll July 2007)

23. This Trial

prosecution failed to

. Vio

ber, and the Appeals Chamber, have found that the

y with its disclosure obligations on the following occasions:

o F to disclose expert witness report of Alison Des Forges when
(Rule 46(A) invoked)'"

. Vio of Rulo 66(A)(ii) and 68 at commencement of second trial
(expressing disapproval ofthe conduct ofthe Prosecution and
recommending- that the prosecution improve its management of
'e in this case.)"

r of Rule 66(AXii) in connection with Witness T (waming
pursuant to Rule 46(4)"

r2 Decision on Delence
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vi on of Rule 67(D) in connection with testimony of Witness BDX"

Vi of Rule 68 in connection with testimony of Witness AXA'"

Vio on of Rule 66(AXii) in connection with testimony of Witness AXA
w3s

e.r (14 April 2008)
a's Appeal from Decision on Idh Rule 68 Motion (14 May 2OO8) at para l3

and B

Vio of Rule 68 in connection with document #1 from U.S. National
Archives6

of Rule 68 in connection with document #2 from U.S. National
Archive3T

24. On more 30 other occasions, material has been located which had not

been disclosed by the

been made.ls

but no express finding ofviolation ofthe Rules has

25. On l8 2008, the defence became aware ofyet another violation ofthe

prosecution's discl obligations under Rule 66(8), Joseph Nzirorera's Eighteenth

Motion for Rule 66 remains pending before the Trial Chamber.

26. Wirh c reference to disclosure ofRPF crimes, the Trial Chamber has

already sanctioned prosecution once for failure to disclose the identity of witnesses

with exculpatory infl in violation of its express order.3e The prosecution

33 Transcript of 10 2oo7 @13a Oral Decision on Nzirorera's *-inth Notice of yiolation of Rule 68 and Motion for Remedial and
Punilive Measures (T of2l Novenber 2007 @ l0-l l\
35 

Decision on Joseph
's Seventeenth Notice of Rule 66(A)(ii) and Motionfor Renedial and
2008) at Dara. l0Punitive Measurcs (20 F

3 6 ^  . .
l)eclston on on oJ Joseph Nzirorera's Tenth Notice oJ Rule 68 lliolation and MotionJor

Remedial qnd Puniliw
37 Decision on Joseph Nzir
33 See Joseph Nzirorera's
3e Decision on Defence
(19 Octqber 2006) at para.

ion for Mistrial at the Close ofthe Prosecution Case (7 January 2008)

for Disclosure of MF Mqterial andfor Sanctions Against the Prosecution



27. the violation of Rule 68 in this instance is not an isolated incident,

but part of a \-\'i

prosecution.

and systematic violation of its disclosure obligations by the

A Call for Courage

28. The the Trial Chamber has to ask itself in light of this latest Rule 68

violation is whether is assured that the nrosecution has communicaled to Mr. Nzirorera

all exculpatory in its oossession. If it can not be so assured, it rnust stop the trial.

29. Atthe onal Criminal Court, the Trial Chamber in the Lubanga case

did just that, on the ofthat institution's very first trial. It ordered a stay of

thereafter obstructed

.  40 - ,
mose persons. I ne

proceedings when it

the exculpatory

30. The in Mr. Nzirorera are even more compelling. The history of

disclosure violations this case are the most pervasive in the history of intemational

criminal justice. No dating back to Nuremburg has been plagued by as many

established violations fthe rules ofdisclosure and court orders as this one. It is a safe

bet that additional

progresses.

ions of the disclosure rules will be uncovered as the trial

3l. The Trial is understandably concemed with managing the trial. But

what is the value in g an unfair trial? Even if the Trial Chamber continues to

'' Lreclslon on Josepn
April 2008)

's Motion for Modijication of Decisiott on Disclosure of RPF Witnesses (8

at Prosecutor v Lubanga, - ICC-01.04/01-06, Decision on the consequerrces of nan-disclosure of

g&LLl

defence efforts to obtain information on the whereabouts of

fence has still not been able to locate three ofthose witnesses.

ld not be assured that the prosecution had or would disclose all of

in its possession to the accused.al

excu lpatory mate rials... ( 1 3 2008)
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overlook disclosure

and possibly require

lations, any conviction of Mr. Nzirorera will be infirm on appeal

the case be tried all over asain.

32. Mr. Nzi urges the Trial Chamber to take a deep breath and do something

courageous. Let its be one ofstanding up for the right to a fair trial, instead of

covering up for misconduct, When history judges us for our contribution to

intemational justice, it record that the Trial Chamber in Mr. Nzirorera's case refused

to allow itself to be ed by expediency, and instead struck a blow for fairness.

33. In light of latest documented violation of Rule 68. Mr. Nzirorera

respectfully requests followine relief from the Trial Chamber:

First, find that the prosecution violated Rule 68 by failing to disclose

the closed session of Witnesses ALL-42 and BRA-I;

Second, order

been disclosed to Mr.

the trial proceedings be stayed until all Rule 68 material has

Third, frnd the prosecution can no longer be relied upon to discharge its Rule

68 obligations in this

Fourth, appo a special master (i.e. a Judge lrom a other Trial Chamber) to

superqse a review ofthe material in the possession of the prosecution for

exculpatory material;

Fifth,rcsume trial after the special master has certified that all exculpatory

material in the on ofthe prosecution has been disclosed.

Slx/&, impose

deems necessary.

other remedial and punitive measures as the Trial Chamber

a2 The Trial chamber has
Rule 54 and as a sanction

power lo make such an order pursuant to its power to manage the trial under
Rule 46(A).

l 0
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34. Ifthe is unwilling to provide a special master with access to its

holdings, the Trial

Conclusion

ber should enter a permanent stay ofproceedings.

35. Mr. Nzi has established yet another serious violation of Rule 68. The

ose evidence that the leaders of the MRND youth wingprosecution failed to

(including one of its

during the genocide,

witnesses), alleged to be responsible for the most serious crimes

in fact controlled, not by the accused, but by the RPF. It is

hard to imagine a fundamental suppression of exculpatory evidence.

36. Having established the violation of Rule 68, the matter of a remedy is

once again before the rial Chamber. Will it be business as usual-a hint of disapproval

with a suggestion prosecution improve its management of disclosure-or will the

Trial Chamber have courage to put a stop to the hemonhaging this time?

37. Mr. 's life depends on it.

38. So does integrity of the Tribunal.

Lead Counsel fcr .loseph Nricrtra

l l
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PETER ROBINSON
Int ernati onal Cr iminal Law

P.O. Box 1844
Santa Rosa, California 95402

(707) s75-0s40
(208) 694-6161 (fax)

E- mail : p9!9!@p9!grcb!4g@f olg
11 June 2008

Mr. Don Webster
Senior Trial Attomey
Intemational C Tribunal for Rwanda

t Joseph Nzirorera

Arusha, Tanzania

Dear Don,

This is a pursuant to Rule 66(8) to inspect items material to the
preparation of Joseph

g calling Michel B agaragaza as a delence witness. In order to
help me decide to put him on my witness list, I am requesting to inspect his plea
agreement with the of the Prosecutor, as well as all information obtained from him
which has not been disclosed to us.

I am also g calling as a witness an individual who testified in the
Bogosora trial on 5 6 April 2006 under the pseudonym BRA-1 in closed session. I
would appreciate it if
testimony pursuant to

could allow me to inspect the closed session transcripts ofhis
75(FXiD. I promise to abide by all protective measures

ordered with respect
determining whether

this witness by Trial Chamber I. This will assist me in
catl BRA- I as a witness at our trial.

Thank you for consideration of these requests.

Kcspeofiylry suDmlre{L
j  / t '

*  -  l  i ' v+ . - r . . '  & { - . ' ' . \ - " \  -
L

PETER ROBIN$ON
Lead Counsel for Joseph Nzirorcra

I J



zbffi

ANNEX $H-')



zb+ffi

PETER ROBINSON
International Criminal Law

P.O. Box 1844
Santa Rosa, California 95402

(707) s75-0540
(208) 694-6161 (fax)

E- ma il : pgtel@p9!9llq.b!!Sq!@
l7 June 2008

Mr. Don Webster
Senior Trial Att
Intemational Crimi Tribunal for Rwanda

v Joseph Nzirorera

Arusha, Tanzania

Dear Don,

Thank you your letter of 13 June 2008 in which you have agreed to provide
inspection ofthe session testimony of Witness BRA-1 in the Bagosora rrial.

preparation for the defence case, I have come across another
potential witness apparently also testified in the Bagosora trial in closed session.
He testified on 8 and November 2006 under the pseudonym ALL-42.

I would it if vou could allow me to insDect the closed session
transcripts of his y pursuant to Rule 75(F)(ii). I promise to abide by all
protectlve measures with respect to this witness by Trial Chamber I. This will
assist me in whether to call ALL42 as a witness at our trial.

Thank you fi vour consideration of this request.

,!, 4 . t ./1.u,t ,1 \-., ."._

Lead Counsel fcr Joseoh Nzirorera

t5
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