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1. Joseph Nzirorera hereby appeals, pursuant to certification granted under Rule

73(B), ftom the Decision on Defence Motionfor Cooperation of Rwanda to Obtain

Statements of Prosecution ll'itnesses ALG, GK, and UB (22 Match 2007) issued by the

two remaining Judges of the Trial Chamber.

Grounds of Appeal

2. Mr. Nzirorera raises two grounds of appeal:

(A) The two remaining Judges were without authority to deliberate and
render a decision on the motion pursuant to Rule l5 6rs (F); and

(B) The Judges erred in imposing an "inconsistency" requirement for
obtaining undisclosed prior statements ofa prosecution witness after that
witness had testified.

Procedural History

3. Prior to commencement of the trial, Mr. Nzirorera filed Joseph Nzirorera's

Second Motion to Compel Inspection and Disclosure (13 July 2005). In response to that

motion, the Trial Chamber ordered the prosecution, pursuant to Rule 98, to use its best

efforts ,1o obtain and disclose to the defence statements made to Rwandan authorities and

records pertaining to the criminal prosecution of...any witness for whom such materials

have not been fully disclosed."l

4. Those best efforts soon proved inadequate. During the testimony of the very

first witness, Ahmed Mbonyunkiza, it was learned that he had given a statement to

Rwandan judicial authorities on22 July 1998 which had never been obtained by the

prosecution or disclosed to the defence.2

5. When it appeared that the same situation was likely to arise with witnesses

scheduled for tlre remaining trial sessions, Mr. Nzirorera filedJoseph Nzirorera's Motion

for Order lor Procluction of Documents by the Government of Rwanda and for

Consequential Orders (9 Jantary 2006).

6. On 13 February 2006, the Trial Chamber requested the cooperation ofthe

government of Rwanda to provide the Registry with:

(a) All statements taken or received by the Rwandan authorities from the

I Decision on Motions lo Compel Inspectlon and Dlsclosure and lo Direct Witnesses to Bring Judiciql and
Immigrqtion Records (14 September 2005). The Trlal Chamber denied Mr. Nzirorera's lequest that the
prosecution's witnesses be directed to brlng thelrjudioial records with them when coming to testify.
'Transc pt of27 October 2005 at pg. 8
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[prosecution witnesses] and

(b) alljudgements rendered against the listed persons'

Documents for the witnesses scheduled for the second trial session were requested to be

produced by 6 March 2006.4 The Rwandan government did not produce the material as

requested.

7. On22May 2006, Mr. Nzirorera frledhis Motion to Report Government of

Rwanda to [Jnited Nations Security Council. In that motion, he requested that the

prosecution not be allowed to call any witnesses for whom prior statements had been

requested but not provided.

8. The Trial Chamber denied this motion on 2 October 2006. It instead requested

that the government of Rwanda "explain...how they complied with the Trial Chamber's

Decision of 13 February 2006 and where appropriate, to supply the reasons why some

material sought was not disclosed."s

9. On 17 October 2006, the Rwandan Prosecutor General sent a letter to the Trial

Chamber indicating that they had provided all the documents "at our disposal" and that "a

party seeking to obtain documents should specify the documents needed."6

10. Mr. Nzirorera thereupon set out to obtain the specifics required by the

Rwandan government. On 18 October 2006, he filed Joseph Nzirorera's Motion for

Further Order to Obtain Documents in Possession ofGovernment of Rwanda- He

requested that the Trial Chamber order the prosecution to contact its witnesses and obtain

the information necessary to make a specific request for the documents to the Rwandan

govemment, such as the dossier number, place ofthe interrogation, date ofthe

interrogation, name ofperson conducting the interrogation, and the disposition ofthe case

against the witness and its date. He requested that this material be disclosed to the

defence 60 days before the witness testified.

3 Decision on Motions for Order for Production of Documents b)/ the Governmenl of Rwanda and for
Consequential Orders (13 February 2006)
a Decision at page 5, number V. This included Witness ALG. Witness GK was also one of the witness€s
listed in the Confidential Annex.
5 Decision on Defence Motion to Repo Govemmenl o/ Rw.tndq to Unlted Nqtions Secwity Council (2

October 2006) at page 4, number II
6 Observations du Grffier Relatlves a la Declsion on Motion to Report Goyernmenl of R]|anda to Unite.l
Nqtions Securit! Coancil en Dqte du 2 Oclobre 2006 (17 October 2006)



1 1. The Trial Chamber denied this motion on 27 November 2006.7

12. Meanwhile, over the objections of Mr. Nzirorera, Witness ALG testified

during the fourlh trial session. Witness ALG had refused a pre-trial interview with

counsel for Mr. Nzirorera.s It was only during his cross examination of Witness ALG on

7 November 2006, that Mr. Nzirorera's counsel was able to obtain specific information as

to several statements the witness had made to Rwandan authorities that had never been

disclosed to the defence.e

13. Witness GK also testihed during the fourth session Although Witness GK

was willing to meet with counsel for Mr. Nzirorera, because of the prosecution's

insistence that such meetings not take place until the witnesses arrive in Arusha, the

meting did not take place until l0 November 2006. At that time, Mr. Nzirorera's counsel

leamed of several statements which Witness GK had made to Rwandan authorities that

had never been disclosed to the defence. On 13 November 2006, Mr. Nzirorera filed his

Motion to Exclude Testimotry of l|/itness GK or for Request for Cooperation to

Government of Rwanda.

14. ln that motion, he requested that the testimony of Witness GK be excluded for

failure ofthe prosecution to use its best efforts to obtain the Rwandan statements, or fo(

the testimony to be postponed until the statements were received. This motion, too, was

denied by the Trial Chamber.ru Witness GK testified on 8-12 December 2006.

15. Armed with the specific information as to the dates and places of the

undisclosed statements of Witnesses ALG and GK obtained during their cross

examination, Mr. Nzirorera made specific requests for the statements to the Rwandan

government in letters dated l3 November 2006 (Witness ALG) and 29 November 2006

(Witness GK)]r

7 Decision on Defence Molionfor Further order to obtain Documents in Possession of Govelnment oJ

Rwandq (27 November 2006)
t Exhibit oNz-t7s
e Transcript of7 November 2006 @ 36-38, Exhibits DNZ-187 and 188. These statements are listed in

Confidential Annex "A" Io the Motionfor Request for Cooperation of Gowrnment of Rwanda: Slatements

oJllitnesses ALG, GK, and UB (2lanuary 2007),
to Decision on Defence Motionfor Erclusion olWitness GK's Testimony or for Requesl for Cooperutiotl

from Gowrnuent of Rwanda (27 Novembet 2006)'rt 
Confidential Annexes ,,8" and ..C" to Motion for Request for Cooperation of Government of Rwanda:

Statements ofltritnesses ALG, GK, and UB Q lanuary 2007)
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16. When no response was received, Mr' Nzirorera filedhis Motionfor Request

for Cooperation of Govemment of Ewanda: Statements of lltitnesses ALG, GK, ancl UB

(2 January 2007). In that motion, he requested that the Trial Chamber issue a request for

cooperation to the Govemment of Rwanda for the specifrc statements identified by

Witnesses ALG and GK dur ing their  test imony.r2

17. The prosecution did not oppose the motion'

18. Meanwhile, on l9 January 2007, the Presiding Judge ofthe Trial Chamber

informed the President that Judge Emile Francis Short was unable to continue sitting in

the trial ofthis case due to illness.l3 The remaining Judges decided to continue the trial

with a substitute Judge.ra Two of the accused appealed and the matter is pending with

the Appeals Chamber.15

19. On 72 March 2007, the Presiding Judge requested that the President authorize

the remaining Judges to conduct routine matters pursuant to Rule 15 brs (F)' The

President granted that authorization in a memorandum dated 13 March 2007'

20. On 22 March 2007, the remaining Judges issued their Decision on Defence

Motion for Cooperation of Rwanda to Obtain Statements of Prosecution Witnesses ALG,

GK, and UB. (the "lmpugned Decision")

21. Mr. Nzirorera's Application for Cettification to Appeal Denial of Motion to

Obtain Statements of Witnesses ALG and GKwas filed on 23 March 2007. The

prosecution filed its Prosecutor's Response to Nzirorera's Motion for Certification to

Appeat Triat Chamber III Denial of Motion to Obtain Statements of Witnesses ALG and

GK on 28 March 2007.

22. On 4 April2007, the Trial Chamber granted certification to appeal.16

12 Mr. Nzirorera also requested a Request for Cooperation be issued for the statements of Witness UB. The

Trial Chamber granted that request and hence it is not the subject ofthis appeal
r3 Memorandum from Presiding Judge to President (19 January 2007)
1a Decislon on Continuation of the Proceedings. (6 March 2007\
t5 Joseph Nzirorera's Appeal from Decision on conlinuation olthe Proceedings (13 March 20o7); Requele

d'Appet Poar M. Ngirump(rtse Contre la Deeision Relatlve a ls Conlinualion de la Procedure (13 March
2007\
t6 Decision on Defence Applicqlion lor Certi,licalion to Appe{tl Denial of Molion to Obtain Statements of
Witnesses ALG and GK (4 April 2007)

{
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The Impugned Decision

23. After the filing ofthe motion, but prior to the decision, Judge Short resigned

from the Trial Chamber for health reasons. In filings after Judge Short's resignation, Mr.

Nzirorera had objected to decisions on motions being made by the remaining Judges in

the absence ofa full Trial Chamber.rT Nevertheless, the remaining Judges deliberated

and issued decisions on a number of motions,ls including the Impugned Decision.

24. In its Decision on Prosecutor's Motion to Unseal and Disclose to the

Canadian Authorities the Transcripts of Witness CEA Q2 March 2007), issued the same

day as the Impugned Decision, the remaining Judges discussed their authority to

deliberate and decide motions in the absence of a fully constituted Trial Chamber.

25. The Judges noted that no motion had ever been decided under the provisions

of Rule 15 6ls (F) and that the provision had never been interpreted in the jurisprudence

of rhe ad hoc Tribunals.re They held, however, that the plain meaning ofthe terms

"routine matters" and "delivery ofdecisions" allowed them to deliberate and decide

motions in the absence of a fully constituted Trial Chamber.2o

26. In the Impugned Decision, the remaining Judges simply noted that they had

been authorized by the President to conduct routine matters pursuant to Rule 15 brs (F)

and then proceeded to decide the molion.2l

27. On the merits, the remaining Judges held that the requirements for a request

for documents from a State pursuant to Article 28 included a showing of (1) specificity;

(2) relevance; and (3) efforts to obtain the documents voluntarily.22 They acknowledged

that the specificity requirement had been met, and that Mr. Nzirorera had taken adequate

steps to obtain the documents voluntarily.2l

ti Joseph Nziroreta's Response to Prosecutor's Motion to Unseal and Disclose to the Canqdian Authorities
the Transcripts of llitness CEA (7 March2007) al para.3a
ts Decision on Defence Motion for Certilication to Appeql Decision on llitness Proofing (14 Match 2007);

Decision on Prosecutor's Motion to Unseal and Disclose to the Canqdian Authorities the Ttqnscripts of

Il/itness CEA (22 March 2007); Decision on Defence Motionfor Certification to Appeal Decision on

Appeals Chamber Remand ofJttdicial Notice Q2 March 2007); Decision on Ptosecutor's Motio for qn

Order to File Notice of Alibi (22 March 2007); Decision on Defence Motion for Certirtcation to Appeal

Decision on Fqlse Testimony (23 March 2007)
'" oata. 8
20 oaras,9-12
2r impugned Decision at para. 5
22 Impugned Decision at para. 7
23 Impugned Decision at paras, 8, 14
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28. With respect to the relevance requirement, the remaining Judges held that

since the witnesses whose prior statements were sought had already testified, the

requirements were heightened and must be viewed in connection with the standard for

recalling witnesses.2a Therefore, they required a showing that the prior statements sought

could reveal inconsistencies with the witness' trial testimony.?s Because Mr. Nzirorera

made no such showing for the statements of Witnesses ALG and GK, the remaining

Judges declined to issue a request for those statements to the Rwandan government.26

Standard of Review

29. The issues presented by this appeal, (1) the interpretation of Rule l5 brs and

(2) whether a showing ofrelevance under Article 28 requires proof that a witness'prior

statement is inconsistent with his or her trial testimony, are purely questions of law. As

such they are subject to de novo review on appeal.2t

Argument

The Authority of the Remaining Judges

30. Rule 15 6ls (F) provides that:

"ln case of illness or an unfilled vacancy or any other similat
circumstances, the President may, if satisfied that it is in the
interests ofjustice to do so, authorize a Chamber to conduct
routine matters, such as the delivery of decisions, in the
absence of one or more of its members."

31. The issue is whether deliberating and deciding Mt.Nzitotera's Motionfor

Request for Cooperation of Government of Rwanda: Statements of ll/itnesses ALG' GK,

and UB was a "routine matter" within the meaning of Rule 15 Dis (F)'

32. Mr. Nzirorera contends that it was not a routine matter, especially since the

remaining Judges applied a novel standard of relevance in denying the motion. Indeed, in

granting certification to appeal, the remaining Judges recognized that the issue constitutes

2a Impugned Decision at para. 10
25 lmpugned Decisioll. atpara. 12
26 Impugned Deoision at para. 13. The remaining Judges did find that a sufficient showing had been made

with respect to witness uB and issued a request for his prior statements. DesPite the issuance ofthat

request, the Rwandan govemment has never Prcduccd lhe stateme[ts.
27 Prosecutor v Kareryera et al,No.ICTR-98-44-AR73(C), Declsion on Prosecutor'8 Interlocutory Appeal

ofDecision on Judiciql Norice (16 llurre 2006) at Pars' 23
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a "crucial matter ofprocedure and evidence" which could affect the outcome ofthe

trial.28

33. The example ofa routine matter provided in Rule 15 Drs (F) is "the delivery

ofdecisions." The use of the word "delivery", or "prononce" in French, connotes the act

ofrevealing a decision which has already been made, rather than the making of a decision

itself. Had the remaining Judges simply published a decision which had been deliberated

upon and reached by the Trial Chamber prior to Judge Short's resignation, they would be

in compliance with Rule 15 6rs (F). However, by deliberating on the motion and

reaching a decision themselves, they exceeded the act ofdelivery of a decision and the

scope oftheir authority under the Rule.

34. Rule 73(A) provides that motions may be ruled upon by "the Trial Chamber

or a Judge designated by the Chamber from among its members." While this provision

allows for a decision by a single Judge, it requires that the three members ofthe Trial

Chamber designate that Judge to rule on that motion' This was not done in this case.

35. The accused has the right to a decision by a Trial Chamber composed ofthree

Judges.2e Ifthose Judges agree that a particular decision may be made by one oftheir

members, the requirement is satisfied. However, once a Trial Chamber ceases to exist,

such as when a Judge resigns, only routine decisions may be made by the remaining

Judges.3o

36. Similarly, when a Judge ofa Trial Chamber is temporarily absent during a

trial, the remaining Judges can continue to hear the trial in his or her absence. However,

this is str ict ly l imited to a f ive day per iod.3l

37. Therefore, the Rules carefully and specifically circumscribe the actions that

can be taken when a Trial Chamber is not complete. Rule 15 Dis (F) follows this

principle by limiting the actions of the remaining Judges to routine matters.

38. Mr. Nzirorera respectfully contends that the remaining Judges exceeded their

authority under Rule 15 Dls (F) when they deliberated and decided on his Motion for

28 Decision on Defence Applicationfor Certifrcqtion to Appeal Deniql of Motion to Obtqin Ststemenls of
Ilitnesses ALG and GK (4 April 2007) at para. l0
?n Article I112; ofthe Statute
'o Rule 15 bi.r 1F1
" Rule 15 ,tr (A)
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Request for Cooperation of Government of Rwanda: Statements of Witnesses ALG, GK

and UB. He requests that the decision, therefore, be vacated,

The Relevance Requirement of Article 28

39. Article 28 ofthe ICTR statute provides that:

"1. States shall cooperate with the International Tribunal for
Rwanda in the investigation and prosecution ofpersons
accused of committins serious violations of international
humanitarian law.

2. States shall comply without undue delay with any request
for assistance or an order issued by a Trial Chamber, including
but not limited to:
(a) The identification and location ofpersons;
(b) The taking of testimony and the production of evidence;
(c) The service of documents;
(d) The arrest or detention ofpersons;
(e) The surrender or the transfer of the accused to the International Tribunal
for Rwanda."

40. The jurisprudence of the ICTR has established three requirements which must

be met by a party seeking a Trial Chamber request for cooperation to a State pursuant to

Article 28: The request must (i) identifu, as far as possible, the documents or information

to which the application relates; (ii) set out succinctly why the documents are deemed

relevant to the trial; and (iii) explain the steps taken by the applicant to secure the State's

assistance.32

41. With respect to the relevance requirement, the Trial Chamber in Mr. Nzirorera

had already determined that the prior statements of prosecution witnesses, including

Witnesses ALG and GK, made to Rwandan authorities "are necessary and relevant for a

fair determination of the credibility of the witnesses concerned."rr This finding was in

accord with what one Trial Chamber has described as "settled iurisprudence that the

32 Prosecutor v Karemera et ql,No.I'l-98-44-T, Decision on Motions for Prodaction of Documents by the
Government of Rwanda andfor Consequential Orders (73 February 2006) at para. 7; Prosecutor 't)

Bagosora el al,No.ICTR-g8-41-T, Re4uest to the Government of Rv'anda for Cooperation and Assistance
PaNuant to Article 28 of the Statute (10 March 2004) at para. 4; citing Prosecutor v B/ar[ic, No. IT-95-14.
ARl}8bis, Judgement on the Requesl oflhe Repablic ofCroatiqfor Review oithe Decision of the Trial
Chonber (29 Octtber 1997) at para.32
1t Decision on Motlons lor Production ol Documenls by the Governmenl of Rwanda and/or Consequential
Aders (13 February 2006) at parc. 8
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judicial records of a witness are material for his/her cross examination and are therefore

necessary for the opposing putty."'o

42. However, in the Impugned Decision, the remaining Judges held that because

Witnesses ALG and GK had already testified, the relevance requirement had changed.

They reasoned that because a greater threshold was required to recall a witness, Mr.

Nzirorera was now required to show that the statements sought "could reveal

inconsistencies between the witness' testimony and his prior statements."li

43. Mr. Nzirorera contends that the remaining Judges ened in imposing an

"inconsistency" requirement for several reasons.

There is a Continuing Duty to Disclose
Prior Statements of Prosecution Witnesses
Regardless of their Content

44. The Appeals Chamber has recognized that prior statements constitute an

important tool for assessing the credibility of a witness.r6 Trial Chambers at the ICTR

have consistently recognized the importance of obtaining prior statements ofprosecution

witnesses who have been prosecuted in Rwanda, not only for the benefit ofthe accused,

but for the benefit ofthe Trial Chamber in assessing credibility.3i

45. Because ofthis, Trial Chambers have ordered the prosecution to disclose such

statements to the accused, to use its best effofts to obtain such statements from the

Rwandan govemment, and have addressed requests for production of such statements

directly to the Rwandan government.38

3a Prosecutor v Zigiranyirazo,No.ICTR-2001-73-T, Decision on the Defence Motionfor the Cooperation
ofthe Government of Rwanda in Relation ,yith Prosecutiotr l'litnesses AI.Y and SGO (17 Ian\tary 2006)
15 lmpugned Decision at para. 12
J6 Prosecutor v Akayesa, No. [CTR-96-4 -A, Judgement (7 June 2001) at para. 169
37 Proseculor v Kajelfieli, No. ICTR-98-44A-T, Decision on Juvenal Kajelijeli's Motion Requesting the
Recalling of Prosecution ,[/itness GAO (2 November 2001) at para.78; Prosecutor v Nyiramasuhuko et al,

No. ICTR-98-42'T, Decision on the Defence Motionfor the Disclosure ofthe DeclaKttiotts of the
Prosecutor's Witnesses Detained in R]|qnda and all Olher Documenls qnd Information Pertaining to the

Judicial Proceedings in their Respect (78 September 2001) at p aft. 6; Prosecutor I Bagambih et al,No
ICTR-98-46-T, Dec ision on Bagambiki qnd Ntagerurq's Motionfor Disclosure of Confessions of Detaineel
Ititnesses (8 March 2002);
33 Prosecutor v Nzirorera et al,No.ICTF.-98-44-I, Decision on Defence Motionfor an (hder to the
Proseculion Witnesses to Produce, at the Appearqnce, lheir Diaries, and Other Wrilten Materiqls from
1gg2 to 1994 qnd lheir Statements Made Belore lhe Rwandan Judiclql Authotities (24 November 2003);
Prcseador v NdqyarzDaje, No, ICTR-96 -8-T, Decislon on the Defence Motion Seeking Documents
Relating to Detained Witnesses or Leave of the Chsmber to Contqct Prctected Detained Witnesses (15

November 2001) at para. 25; Prosecutot v Bagosora et ql,No.ICTR-98-41-T, Decition on the Request for

l 0
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46. Prior statements of prosecution witnesses to Rwandan authorities have played

a critical role in the Trial Chamber's assessment of credibility in cases before the ICTR.3e

47. The remaining Judges erred in determining that the duty to produce prior

statements of Drosecution witnesses chanqed once the witness had testified.

48. Rule 66(AXii) provides that:

"The Prosecutor shall disclose to the Defence. .. no later than 60
days before the date set for trial, copies ofthe statements ofall
witnesses whom the Prosecutor intends to call to testify at trial. .."

49. Rule 67(D) provides that:

"lf either party discovers additional evidence or information or
materials which should have been produced earlier pursuant to
the Rules, that party shall promptly notify the other party and
the Trial Chamber ofthe existence ofthe additional evidence or
information or materials."

50. The Appeals Chamber has consistently held that the prosecution's duty of

disclosure is a continuing one, which continues during the defence case4o, the appealal,

and even after the appeal has been concluded.{2 Ifthe prosecution must provide prior

statements of its witnesses even after the witness has testified, the same rule must apply

Docu ents Arising From Judicial Proceedings in Rwqnda in Respect of Prosecution ll/itnesses (16
December 2003); Prosecutor v Bagilishena, No. ICTR-95- lA-T, Judgement (7 June 2001) at para l8;
Prosecutor v Bagilisiena, No. ICTR-95-lA-T, Decision on lhe Request of the Defence for an Order fot
Disclosure by the Prosecutor of the Admissions oJ Guill ofll/itnesses y, Z and AA (8 June 2000).
Prosecutor v Nchamiiigo, No. ICTR-01-63-T, Orfur for Judicial Recods (12 October 2006)1 Prosecutor v
SirzDa, No. ICTR-2001-76-T, Decision on Matters Relqted to lritness KDD's Judicial Dossier (ll
November 2004) at para. 11.
3e See, for example, Prosecutor v Simbq, No. ICTR-2001-76 -T, Judgenent (13 December 2005) at para.

195; Prosecutor v Rvamakuba,No.IC'lR-98-44C-T, Judgemeltl (20 September 2006) at paras. 190, 193.
ao Prosecutor t Bagosora et al,No.ICTR-98-41-AR73, Dec ision on llnerlocutory Appeql Relating to
Disclosure (lnder Rule 66(8) of the Tribunal's Rules of Procedure and Evidence (25 September 2006) at
Dara. 8
41 Prosecutor v Brdjanin,No.IT-99-36-A, Decision on Appelldnt's Motionfor Disclosure Putsa.nt to Rule
68 and Motionfor an ()rder the Registrar to Disclose Certain Materiqls (7 December 2004); Prosecutor v
Kordic & Cerkez,No.I:'l-65-1412-A, Decision onAppellant's Notice and Supplementql Notice of
Prosecution's Non-Compliance with its Disclosure Obligation Under Rule 68 of the RllleJ (l I February
2004) at para. l'1; Prosecutor v Bralo, No. IT-95-17-A, Decision on Motions fot Access to F]-Parte
Poltions of the Recotd on Appeal andfor Disclosure of Mitigating Matetiql (30 August 2006) at para. 29
a2 Niyltegeka v Prosecator, No. ICTR-96-14-R. Decision on the Prosecutor's Motlon to Move for Decision
on Niyitegeka's Requests for Review Pursuqnl lo Rules I20 qnd,l2.l (28 September 2005) at page 8l
Prosecutor v Koremera et al,No.lCTR-98-44-A&73,1, Decision on Inte ocutory Appeal Regading the
Role ofthe Proseculor's Electronic Dlsclosure Sulte ln Discharging Disclosure Obligatiotrs (30 Jwrc 2006)
at Dara. 13

l l



r4tgh

to statements which, for one reason or another, do not come into the possession ofthe

prosecution. To hold otherwise would be to provide a disincentive for t}te prosecution to

obtain such statements from the Rwandan govemment.

51 . The continuing disclosure requirement is also an important tool in preventing

injustice. General Blaskic might still be in prison today if he was required to show

inconsistencies before he was given access to the Croatian archives which became

available after his trial.a3 Preventing access to prior statements ofprosecution witnesses

is ofno benefit to anyone other than a lying witness, and is detrimental to the interests of

justice and a fair trial.

Prior Statements may be Relevant and Material
to the Defence Even if Not Inconsistent

52. The remaining Judges ened in requiring a showing that the prior statement

was inconsistent with the witness' trial testimony before it would make a request for the

statement from the Rwandan government.

53. Prior statements may well be relevant to the trial and material to the defence

even ifthey are not inoonsistent.

54. For example, Trial Chambers have frequently found that the failure ofthe

witness to mention the accused or a significant event in the prior statement was an

indication that the witness was not credible.

55. In the Bagilishema case, where the accused was acquitted, the Trial Chamber

found that a witness' failure to mention seeing the Accused distribute weapons in his

prior statements required that the witness' testimony be "treated with caution"'aa

56. In the Mpambara case, where the accused was also acquitted, the Trial

Chamber held that the failure of a witness to mention a significant statement of

incitement in his prior statement gave the Trial Chamber reasonable doubts about the

credibility of his in-court testimony.a5

57. In the Rwamakubs case, where the accused was also acquitted, the Trial

Chamber held that the failure of the witness to mention the accused in his prior statement

at Proseculor v Blashc, No. IT-95-14-A , Judgenent (29 l\ly 2004)
oa Prosecutor v Bagilishema,Na.ICTR-95-IA-T, Judgement (7 lune2001) at Para.6l9.
as Prosecutor v MpanDara, No. ICTR-Ol-65-T, Judgement (12 SePtembcr 2006) at Para. 107

12
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rendered the testimony unworthy of belief.a6 A similar finding was made in the Simba

trial, where the accused was convicted of some charges and acquitted ofothers.aT

58. In addition, disclosure of a prior statement may have value for other reasons,

such as in providing leads to identifuing potential defence witnesses. For example, a

prior statement may identify a witness' driver, or other person who accompanied him or

her during the 1994 Rwandan events. Interview of such persons bythe defence may well

lead to the identification of potential defence witnesses who can contradict the testimony

of the prosecution's witness.as

59. Therefore, the remaining Judges ened in requiring Mr. Nzirorera to

demonstrate that a prior statement was inconsistent with the witness' trial testimony

before requesting it from the Rwandan government.

The remaining Judges Erred in
Failing to Apply the Legitimate
Forensic Purpose Test

60. The remaining Judges created an impossible barrier to obtaining prior

statements by requiring Mr. Nzirorera to demonstrate that the contents of the statement

were inconsistent with the witness' trial testimony. How can Mr. Nzirorera know the

content ofthe statement to determine if it is inconsistent if he cannot be granted access to

the statement in the first place?

61. The remaining Judges conflated the standard for disclosure with the standard

for admissibility. While it is conect that a witness could not be recalled if a prior

statement disclosed after his testimony does not affect the credibility of the witness, the

issue before the remaining Judges was not whether to recall the witness, but whether to

allow the accused to have access to the prior statements.

62.Under analogous circumstances, the Appeals Chamber has not required a

showing that prior statements or testimony are inconsistent before allowing a party access

a6 Prosecutor v Rrvamqkuba,No.ICTR-98-44C-T, "/adgement (20 September 2006) at para l l4
a1 Prosecutor v Simba, No. ICTR-2001-76-T, Judgenenl (13 December 2005) at para. 195
a8 A perfect example ofthis occurred with Witness UB, whose Rwandan judgement, disclosed just prior to
cross examination, revealed the identlty ofthe witness' bodyguard After Witness UB's testimony, the
defence contacted the bodyguard, who contradic$ the testimony of Witness fIB in several respects,
inaluding witness UB's claim that he attcnded a meeting with Mr. Nzimrera.
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to closed session testimony ofthe witness in another case at the Tribunal. Rather, the

Appeals Chamber has applied the "Iegitimate forensic purpose" test,

63. This test requires that a party show that access to the prior testimony "may be

of material assistance to its case or that there is at least a good chance that it would."ae In

a previous decision in this case, the Appeals Chamber held that:

"A pafty is always entitled to seek material from any source,
including ftom another case before the Tribunal, to assist in
the preparation of its case ifthe material sought has been
identified or described by its general nature and if a
legitimate forensic purpoie foi such access has been shown."so
(emphasis added)

64. The Appeals Chamber has also held that the relevance ofthe material sought

can be established by showing that the events in the case fi'om which the material is

sought occurred in the same geographical area and during the same time as the events in

the case against the accused.5r If there is no requirement that the prior testimony be

inconsistent to obtain confidential testimony given at the Tribunal, why should such a

requirement exist to obtain statements or testimony given in Rwandan judicial

proceedings?

65. The legitimate forensic purpose test has also been applied by the Appeals

Chamber to instances where the defence wishes to meet a potential witness' No advance

requirement has been established that the potential witness will give testimony

inconsistent to that ofthe prosecution's witnesses. Rather, the Appeals Chamber has held

that 'lhe legitimate forensic purpose to be established is that there is a reasonable basis

for the belief that the prospective witness will be able to give information which will

materially assist" the accused.52

66. Likewise, Trial Chambers ofthe ICTR have held that "when the defence is not

fully aware ofthe nature and relevance ofthe testimony of a prospective witness, it is in

ae Prosecutor v Simic, No. 1T-95-9-A, "/rdgement (2SNovembet 2006) at pan.2741, Prosecutor v
Blagojeic & Jokic, No. lT-02-60-A, Decision on Mot[on by Radivoie Llilitec for Access to ConJidential
lnformation (9 September 2005)
50 Nahimanq et al v Prosecutor,No.ICTR-99-52-A, Decrtion onJoseph Nzirorerq's Motion for Access to
Appeal Briefs (9 September 2005) at page. 2
5t Prosecutort, Simic, No. IT-95-9-A, "ftrdgsmenl (28 November 2006\ atpara,2l4
52 Prosecutor v ksttc, No. IT-98-33-A, Decision on Applicationfor Subpoenas (l July 2003) at para. l7
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the interests ofjustice to allow the defence to meet the witness and assess his

testimony,"53

67. ICTR Trial Chambers have also held that a party need not prove that a

document will be admissible to make a request for its disclosure. In the Bagosora case,

the Trial Chamber granted a request to the Rwandan govemment ofdocuments created or

issued in the months preceding the start of 1994 on the showing only that such documents

probably describe policies that may still have been in effect in that year and are,

therefore, likely to be relevant.sa

68. Therefore, the remaining Judges erred in requiring that a statement ofa

prosecution witness be shown to be inconsistent with the witness' trial testimony before a

request for the statement would be made to the Rwandan govemment.

The Prior Statements of Witnesses ALG and GK
Meet the Legitimate Forensic Purpose Test

69. Witness ALG was a local govemment officiat in Kigali and a member of the

MRND party structure at the level of the prefecture.ss His testimony, given over eight

days, covered a wide range oftopics, including his allegation that the accused had control

of the Interahamwe during the genocide and had instructed them to work with the Army

to eliminate the Tutsi.s6

70. During his cross-examination, Witness ALG provided a list of the prior

statements he had made to Rwandan authorities which had not been disclosed to the

accused.sT These statements pertained to the conduct of military officials in Kigali during

the genocide. Witness ALG made statements about, and testified at the trial of, one

u Prosecutor v Ndindliyimana et aI,No.ICTR-00-56-T, Decision on Nz[wonemeye's Motion Requesting
the Cooperation ofthe Government ofThe Netherlands Pursuqnt to Article 28 ofthe Statute (73 Febrwry
2006) at para. 8; Prosecutor v Ndindliyimana et al,No. ICTR-00-56-T, Decision on Nzuvonemeye's

Motion Requesting the Cooperation of the Goternment of Ghana Purswnt to Artlcle 28 of the Statute (13

February 2006) at para. St Prosecutor v Ndindlvmana et al, No. ICTR-00-56-T, Decision on
Nzw,vonemeye's Motion Requesting the Cooperation of the Government ofTogo Pursuant to Article 28 of
the Statute (13 February 2006) at para. 8; Proseculor v Bagosora e/ a/, No. ICTR-98-44-T, Decision on
Request for Subpoena of Major General Yaache and Cooperation ofthe Government ofchana (23 June
2004)
54 Prosecutor v Bqgosorq et al,No.ICTR-98-41.T, Reqaest to lhe Government of R'wandrtfor Cooperation
and Assistance Pursuqnt to Article 28 ofthe Slslute (10 March 2004) at para q
55 Transcript of26 oaober 2006 @ 16. l7
56 Transcript of26 October 2006 @ 6l-64; TlanscrlPt of27 October 2006 @ 5
s7 Transcript of7 November 2006 @ 36-3E, Exhibits DNZ-187 and 188
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military officer, in particular, who was accused of collaborating with the Interahamwe in

attacks committed in Kigali.s8

71. From the prior statements that were disclosed for Witness ALG, Mr. Nzirorera

was able to demonstrate on cross-examination that the witness had not implicated the

accused when he discussed such topics as attendance at security meetings, erection of

roadblocks, and distribution of weapons.se. Yet at Mr. Nzirorera's trial, Witness ALG

had accused him of responsibility for ordering the erection ofroadblocks by

Interahamwe, distribution ofweapons to Interahamwe, and attending a security meeting

at which he encouraged the Interahamwe.

72. Given the geographical and temporal overlap between the events which were

the subject of the undisclosed prior statements and the testimony of Witness ALG at Mr.

Nzirorera's trial, as well as the fact that his prior statements which were disclosed did in

fact have significant impeachment value, Mr. Nzirorera demonstrated that the

undisclosed prior statements "may be of material assistance to his case." The remaining

Judges erred in requiring the impossible-that Mr. Nzirorera also demonstrate that the

statements contained inconsistencies without being able to know the content ofthe

statement.

73. With respect to Witness GK, he was also a local government official, but in

the prefecture of Kibuye.60 He testified about events in that prefecture, and denied any

role in the genocide. Despite the fact that he had been imprisoned in Rwanda for 12

years, and had made many statements to Rwandan authorities, including the very

Prosecutor General's office which was charged with producing statements to the ICTR,

the defence was not provided with the great majority ofthese statements.

74. Among the documents which the witness acknowledged existed in his own

dossier in Rwanda were four written statements about the events in Kibuye prefecture

during the genocide and minutes ofthe proceedings ofhis own trial in which he testified.

The witness also acknowledged testifuing in two other cases of prisoners before Rwandan

tt Exhibit DNz-176re Transcript of6 November 2006 @ 19-22; Transcrlpt of? November 2006 @ 27-29
60 Transcript of 8 De aembar 2006 @ 6
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courts and giving a sworn statement in the case of a third prisoner. None of these

materials were disclosed,6l

75. Given the paucity of Rwandan statements which were disclosed, the defence

did not have the information necessary to launch an attack on the credibility of Witness

GK. However, given that the undisclosed material dealt with the witness' execution of

his duties in Kibuye, and covered the same geographical and temporal areas as Witness

GK's trial testimony, there is a good chance that the material may be of material

assistance to Mr. Nzirorera's case by calling into question the credibility of Witness GK.

76. As with Witness ALG, the remaining Judges erred in requiring Mr. Nzirorera

to demonstrate that the undisclosed material contained inconsistencies with Witness GK's

trial testimony.

The Failure to Obtain the Prior Statements
Before the Witnesses Testified

77. Mr. Nzirorera did everlthing he could to obtain the prior statements of

Witnesses ALG and GK prior to their testimony. When the prosecution stated it was not

in possession of these statements, prior to the commencement of the trial, Mr. Nzirorera

sought and obtained an order requiring the prosecution to use its best efforts to obtain

them from the Rwandan govemment and disclose them.62 He also unsuccessfully sought

an order that the witnesses bring their copies ofthe prior statements to Arusha.6r

78. When the trial began and it became obvious that the prosecution was not

obtaining and disclosing the Rwandan prior statenents of its witnesses, Mr. Nzirorera

sought and obtained a request for the Rwandan government to produce them.# When the

Rwandan government failed to comply, Mr. Nzirorera sought an order reporting that

govemment to the United Nations Security Council, the remedy provided for such

failures.6s

6I TranscriDt of l2 December 2006 @ 35; Exhibit DNZ-287
62 Joseph Nzirorera's Second Motioi to Compel Inspection and Disclosure (13 luly 2005); Decision on
Motions to Compel Inspectian and Disclosure and to Direcl lyitnesses to Bring Judicial and Immigration
Records (14 September 2005)
63 trfotion for Order Directing l4/itnesses to Bring Judicial and Immigration Records (13 July 2005)
6a Joseph Nzirorera's Motionfor Orderlor Producllon of Documents by the Gorernment of Rwanda and

for Coweqaentlal Orders (9 fnuary 2006); Declslon on Motions for Order for Ptoduclion of Documents
by the Govemme of Rwanda andfor Consequenlial Orders (13 February 2006)
65 Mo{ion to Reporl Governnent of Rwanda lo United Nations Securily Council (2ZMay 2006)
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79. Mr. Nzirorera also requested that the testimony of Witnesses ALG and GK be

postponed until their prior statements wgre produced by the Rwandan govemment.66 The

Trial Chamber declined to enforce its request to the Rwandan govemment,6T declined to

order the prosecution to obtain the necessary information from its witnesses,68 and

declined to postpone the testimony ofthe witnesses.6e

80. During his cross examination of the witnesses, Mr. Nzirorera obtained

information on the date and circumstances of the witnesses' undisclosed prior statements

in Rwanda so as to be able to make a more specific request to the govemment of Rwanda,

as that govemment had demanded.To

81. Mr. Nzirorera did everything humanly possible to obtain the prior statements

before Witnesses ALG and GK testified. The Appeals Chamber has said that Trial

Chambers "shall provide every practicable facility it is capable of granting under the

Rules and Statute when faced with a request by a party for assistance in presenting its

case."7r The Trial Chamber in Mr. Nzirorera's case was capable of enfor cing its Request

for Cooperation when the Rwandan govemment failed to produce the prior statements of

Witness ALG and GK. It was also capable of postponing the testimony of those

witnesses until the statements were produced. It did neither'

82. For the remaining Judges to now tum around and penalize Mr. Nzirorera for not

having obtained the prior statements before the witness testified is grossly unfair.

Therefore, even if the Appeals Chamber were to find that a showing of inconsistency is

required to obtain prior statements ofprosecution witnesses who have already testified, it

should not apply that rule to a situation where it was the Trial Chamber, and not the

66 Reply Brief: Motion to RePort Government of Rwanda to Llnited Nations Security Council (22 May
2006) at parc. 3i Motion to Exclude Testimory) of Witness GK or fot Request for Cooperulion to
Government of Rwanda (13 November 2006)
61 Decision on Defence Motion to Report Gorernment of Rwanda to United Nations Secwiry) Council (2

October 2006)
68 Decision on Defence lulotion for Further Order lo Obtain Documents in Possession of Government of
R anda (27 November 2006)
6e Decision on Defence Motion to Report Governmenl of Rv.tnda to United Nqtions Security Council (2

October 2006) at para.7; Decision on Defence Motionfor Exclusion of lyitness GK's Testimony or for
Request for Cooperationfrom Government of Rwanda (27 November 2006)
10 Observatiow da Grefrer Relalives q la Decision on Molion lo Repotl Government of Rvqndq to Uniled

Nations Security Council en Date du 2 Octobrc 2006 (17 Octobal 2006); Confidential Annex "A" to
Motion for Request /or Cooperatlon olGovernmenl of Rvanda: Stqlements of Witnesses ALG, GK and UB
(2 January 2007)
7t Prosecutor I Tadic, No. IT-94-l-A, "/adgemenl (15 July 1999) fi Par.a. 52
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accused, who failed to obtain the statements prior to the commencement of the witness'

testimony,

Conclusion

83. Mr. Nzirorera respectfully contends that the Impugned Decision was both

unauthorized and inconect. He requests that the Appeals Chamber vacate the decision

and retum the matter to the full Trial Chamber, when constituted, with guidance as to the

proper standard to be employed when faced with a request to obtain prior statements of

prosecution witnesses who have already testified.

Word count: 5030

L,ead Counsel for Joseoh Nzirorem
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