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1. Joseph Nzirorera respectfully applies, pursuant to Rule 73(B), for certification
to appeal the Trial Chamber’s Decision on Joseph Nzirorera's Motion for Disclosure of
Letter of Recommendation (11 February 2009),

2. Rule 73(B) provides:

“Decisions rendered on such motions are without inter-

locutory appeal save with certification by the Trial

Chamber, which may grant such certification if the

decision involves an issue that would significantly

affect the fair and expeditious conduct of the pro-

ceedings or the outcome of the trial, and for which,

in the opinion of the Trial Chamber, an immediate

resolution by the Appeals Chamber may materially

advance the proceedings.”

3. Mr. Nzirorera respectfully contends that the issue at stake in the Impugned
Decision—the alleged bias or appearance of bias of the Trial Chamber hearing his case--
is one which would significantly affect the fair conduct of the proceedings and the
outcome of the trial. He further contends that an immediate resolution of the issue by the
Appeals Chamber will materially advance the proceedings.

4. In the Impugned Decision, the Trial Chamber refused to disclose an
“assessment” made by the Presiding Judge, at the express request of Office of the
Prosecutor Trial Attorney Iain Morley, of Mr. Morley’s competence and integrity. This
assessment was for the purpose of supporting Mr. Morley’s application to be a Queen’s
Counsel in the United Kingdom.'

5. The Trial Chamber reasoned that the Presiding Judge’s voluntary assessment of

Mr. Morley, solicited by Mr. Morley himself, was a judicial function, and could not,

' A copy of the assessment form is attached as Annex “A”.
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under any circumstances, contain evidence of bias or the appearance of bias. The Trial
Chamber found the request for disclosure of the “assessment” vexatious and frivolous.”

6. Mr, Nzirorera contends that disclosure of the “assessment” is necessary to
determine whether its contents contain evidence of bias or the appearance of bias that
would warrant his filing a motion for disqualification. He notes that the “assessment”
calls for direct comment on the integrity of Mr. Morley, an issue that has been squarely
raised in several motions which were decided on the merits by the Trial Chamber
concerning allegations that Mr. Morley and the prosecution have concealed exculpatory
evidence and otherwise violated their professional obligations relating to disclosure and
representations made in open court.

7. The issue therefore goes directly to the fairness of the trial. The very concept
of disqualification for bias or appearance of bias presumes that a trial is not fair if
presided over by a judge who is biased or where his impartiality may reasonably be
questioned. In addition, the concept of disqualification for bias or appearance of bias also
presumes that the outcome of a trial presided over by a biased judge will be affected.
Therefore, the first requirement of Rule 73(B) is satisfied in this case.

8. The prospect of continuing a trial until final judgement with a judge who may
be biased or have the appearance of bias demonstrates that an immediate decision by the
Appeals Chamber would materially advance the proceedings. If the Appeals Chamber
rules that the “assessment” must be disclosed, it will allow the issue of bias to be fully
considered while the trial is ongoing and therefore avoid the possibility of a new trial for
this long running case.

9. Therefore, the second requirement of Rule 73(B) is satisfied in this case.

* Impugned Decision at paras. 7 and 8
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10. This Trial Chamber has already recognized that an issue concerning the
authority of judges to act in a case met the standard for certification to appeal. It granted
certification on the issue of whether the remaining judges had the power under Rule 15
bis to decide pending substantive motions.’

11. At the ICTY, certification was granted on an issue of the validity of the
appointment of an ad litem judge, thus finding that the authority of a judge to continue to
sit in a trial met the criteria under Rule 73(B).*

12. At the Special Court for Sierra Leone, leave to appeal was granted for an issue
of the bias of a judge who was sitting in an ongoing trial—the same issue that undetlies
the present application for certification to appeal.”

13. Mr. Nzirorera recognizes that at the ICTR, a decision on disqualification by
the Bureau cannot be appealed.6 However, such a decision is made by three independent
judges, thus being the functional equivalent of an appeal. The Impugned Decision in this
case was made by the three Judges who are directly involved in the matter, thereby
warranting review by the independent judges of the Appeals Chamber.

14. Mr. Nzirorera fails to see what harm would be created by disclosure of the
“assessment”, The Trial Chamber’s visceral reaction to Mr. Nzirorera’s simple request

for disclosure demonstrates that the decision should be reviewed by the Appeals Chamber

3 Prosecutor v Karemera et al, No. 1CTR-98-44-T, Decision on Defence Application for Certification to
Appeal Denial of Motion to Obtain Statements of Witnesses ALG and GK (4 April 2007)

* Prosecutor v Krajisnik, No. IT-00-39-T, Decision on Defence Application for Certification to Appeal
Against Trial Chamber’s Decision of 16 June 2006 (23 June 2006)

* Prosecutor v Sesay, Na, SCSL-2004-15-T, Decision on Leave to Appeal Decision on Sesay and Gbao
Motion for Voluntary Withdrawal or Disqualification of Hon. Justice Bankole Thompson from the RUF
Case (6 December 2007)

¢ Prosecutor v Seromba, No. ICTR-01-66-AR, Decision on Interlocutory Appeal of @ Bureau Decision (22
May 2006)




so that questions of the fairness of the trial and possible bias of the judges can be settled

as soon as possible.

[5. Therefore, it is respectfully requested that the application for certification to

appeal be granted.
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© PETER ROBINSON
Lead Counsel for Joseph Nzirorera
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