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Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case No. ICTR-98-44-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA,

SITTING as the Bureau, composed of Judges Khalida Rachid Khan, William H. $ekule, and
Erik Mpse, in accordance with Rule 23 (A) of the Rules of Procedure and Evidence (the

“Rules”);

NOTING the Decision on Joseph Nzirorera’s Motion for Disqualification of Judges Byron, .
Kam and Joensen, filed 27 February 2008;

NOTING the President’s [nternal Memorandum dated 27 February 2008, referring Joseph
Nzirorera’s Motion to Vacate Decisions and for Disqualification of Judges Byron, Kam, and
Joensen to the Bureau in accordance with Rule 15 (B) of the Rules;

BEING SEIZED of “Joseph Nzirorera’s Motion for Disqualification of Judges Byron, Kam,
and Joensen”, filed on 8 February 2008 (the “Motion”);

CONSIDERING the “Prosecutor’s Response 10 Joseph Nzirorera’s Motion for
Disqualification of Judges Byron, Kam, and Joensen”, filed on 13 February 2008 (the
“Response”);

CONSIDERING the “Reply Brief: Joseph Nzirorera’s Motion for Disqualification of Judges
Byron, Kam, and J oensen”, filed on 15 February 2008 (the “Reply™);

HEREBY DECIDES the Motion.

INTRODUCTION

1. Pursuant to Rule 23 (A), the Bureau is composed of the President, the Vice-President
and the Presiding Judges of the Trial Chambers. Judge Dennis C.M. Byron, President of the
Tribunal, has recused himself from consideration of the current Motion. The Bureau is
therefore presently composed of Judges Khalida Rachid Khan, Vice-President of the Tribunal
and Presiding Judge of Trial Chamber 1lI, William H. Sekule, Presiding Judge of Trial
Chamber 11, and Erik Mase, Presiding Judge of Trial Chamber 1.

2. The Defence for Joseph Nzirorera (the “Defence”) requests that the Bureau
disqualify Judges Byron, Kam, and Joensen from the proceedings in the Prosecutor v.
Karemera et al. The Defence submits that they should be disqualified on the basis of “actual
bias and the appearance of bias” pursuant to Rule 15 of the Rules arising from their receipt of

and failure to disclose ex parte communications from the Prosecution alleging misconduct by
the defence.!

3. The Prosecution opposes the Motion, and submits that there is “no basis for
apprehending bias” on the part of the three Judges.

! Motion, para. 1.
? Response, para. 1.
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DISCUSSION
The Law on Judicial Disqualification as a Result of Actual or Apprehended Bias

4. Rule 15 (A) provides that a Judge may not “sit in any case in wh?ch he'has a persom}l
interest or concerning which he has or has had any association w_hlch rrqght affcct_hls
impartiality.” This provision has been interpreted to permit any allegatl.on of pla_s to be_ralsed _
before the Bureau as a basis for disqualiﬁcation.3 The requirement of impartiality 18 s_/lol4atcd
not only where a Judge is actually biased, but also where there is an appearance of bias. An
appearance of bias is established if (a) a Judge is a.paﬂy to thc, case, Of has a financial or
proprietary interest in the outcome of the case, 0T if the Judge’s decision will lead to the
promotion of a cause in which he or she is involved; or (b) the circumstances would lead a

reasonable observer, properly informed, to reasonably apprehend bias.

5. The apprehension of bias test reflects the maxim that “justice should not only be
done, but should manifestly and undoubtedly be seen to be done.”® While the viewpoint of
the accused is a relevant consideration, the decisive question is whether a perception of lack
of impartiality is objectively justified.” A mere feeling or suspicion of bias by the accused is
insufficient; what is required is an objectively justified apprehension of bias, based on
knowledge of all the relevant circumstances.’

3 prosecutor v. Ntahobali, Case No. ICTR-97-21-T, Decision on Motion for Disqualification of Judges
(Bureau), 7 March 2006, para. 8 (citing Prosecutor V. Blagojevié et al., Case No. IT-02-60, Decision on
Blagojevié’s Application Pursuant to Rule 15 (B) (Bureau), 19 March 2003, para. 10; Prosecutor v. Bagosora et
al., Case No. [CTR-98-41-1, Determination of the Bureau Pursuant to Rule 15 (B) (Bureau), 20 February 2002,
paras. 9-11; Prosecutor V. Nahimana et al., T. 19 September 2000 p. 6).

4 prosecutor v. Furundzija, Case No. IT-95-17/1-A, Judgment (AC), 21 July 2000, paras. 181-88. See also
Prosecutor v. Brdanin and Talic, Decision on Application by Momir Talic for the Disqualification and
Withdrawal of a Judge (TC), 18 May 2000, paras. 9-14.

S Furundsija, Judgment (AC), 21 July 2000, para. 189.

6 Furundsija, Judgment (AC), 21 July 2000, para. 195 (quoting R. v. Sussex Justices (1923), [1924] 1 K.B. 256,
259 (Lord Hewart)); Brdanin and Talié, Decision on Application by Momir Tali¢ for the Disqualification and
Withdrawal of a Judge (TC), 18 May 2000, para. 9; Prosecutor v. Sesay, Decision on Defence Motion Seeking
the Disqualification of Justice Robertson from the Appeals Chamber (Sierra Leone AC), 13 March 2004, para.
16; Ntahobali, Decision on Motion for Disqualification of Judges (Bureau), 7 March 2006, para. 9.

7 See e.g., Ntahobali, Decision on Motion for Disqualification of Judges (Bureau), 7 March 2006, para. 9 (citing
Furundzija, Judgment (AC), 21 July 2000, para. 185).

8 This “objective test” has, in substance, been adopted in a number of decisions before this Tribunal: Prosecutor
v. Karemera et al., Case No. ICTR-98-44-T, Decision on Motion to Vacate Decisions and for Disqualification
for Judges Byron and Kam (Bureau), 14 June 2007, para. 10; Prosecutor v. Bagosora et al., Case No. ICTR-98-
41-T, Decision on Motion for Disqualifcation of Judges (Bureau), 28 May 2007, para. 7: Prosecutor v.
Seromba, Case No. ICTR-2001-66-T, Decision on Motion for Disqualification of Judges (Bureau), 25 April
2006, para. 9; Ntahobali, Decision on Motion for Disqualification of Judges (Bureau), 7 March 2006, para. 9;
Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, Decision on Motion by Karemera for Disqualification
of Judges (Bureau), 17 May 2004, para. 9; Prosecutor V. Nzirorera et al., Re. Application for the
Disqualification of Judge Mehmet Giiney (Bureau), 26 September 2000, paras. 8-9; Prosecutor v. Nahimana et
al., Oral Decision (TC), T. 19 September 2000, p. 10; Nyiramasuhuko and Ntahobali, Determination of the
Bureau in Terms of Rule 15 (B) (Bureau), 7 June 2000, p. 5: Prosecutor v. Kabiligi, Decision on the Defence’s
Extremely Urgent Motion for Disqualification and Objection Based on Lack of Jurisdiction (TC), 4 November
1999, para. 8.
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6. Judges of this Tribunal enjoy a presumption of impartiality, based on their oath of
office and the qualifications for their selection in Article 12 of the Statute. The moving party
bears the burden of displacing this presumption, which has been described by the Appeals
Chamber as imposing a “high threshold”? The reason for this high threshold is tl’.lat. whi!e any
real or apparent bias on the part of a Judge undermines confidence in th-e adml.m'stratl.on of
justice, it would be equally a threat t0 the interests of the impartial and fair administration of
justice if judges were to be disqualified on the basis of unfounded and unsupported
allegations of bias. 10 A5 noted by the Appeals Chamber:

Although it is important that justice must be seen to be done, it is equal}y important .that
judicial officers discharge their duty to sit and do not, by acceding 100 readily to suggestions
of apparent bias, encourage parties to believe that, by seeking the disqualification ofa Judgfe,
they will have their case tried by someonc thought to be more likely to decide the case 1n
their favour.''

7. With respect to the issue of bias as evidenced through a Trial Chamber’s decisions, the
Bureau held in Blagojevié that although it “would not rule out entirely the possibility that
decisions rendered by a Judge or Chamber by themselves could suffice to establish actual
bias, it would be a truly extraordinary case in which they would.”'? Where allegations of bias
are made on the basis of a Trial Chamber’s decisions, the Bureau’s obligations are well-
established:

Where such allegations are made, the Bureau has a duty to examine the content of the judicial
decisions cited as evidence of bias. The purpose of that review is not to detect error, but
rather to determine whether such errors, if any, demonstrate that the judge or judges are
actually biased, or that there is an appearance of bias based on the objective test described
above. Error, if any, on a point of law is insufficient; what must be shown is that the rulings
are, or would reasonably be perceived as, attributable to a pre-disposition against the
applicant, and not genuinely related to the application of law, on which there may be more
than one possible interpretation, ox to the assessment of the relevant facts.”

The Trial Chamber's Receipt of and Failure to Disclose Bx Parte Communications

8. The Defence does not allege that any interest or association of the Judges gives rise to
an apprehension of bias. Rather, it requests that the Judges be disqualified from the Karemera
et al. proceedings “as a result of actual bias and the appearance of bias arising from their
receipt of and fatlure to disclose secret communications from the prosecution alleging

9 Ntahobali, Decision on Motion for Disqualification of Judges (Bureau), 7 March 2006, para. 9 (quoting
Prosecutor v. Delali¢, Judgment (AC), para. 707).

'® See Ibid.

! Delalic, Judgement (AC), para 707 (quoting Re: JRL; Ex parte CJL (1986) 161 CLR 342,352 (Aus)).

12 Rlagojevi¢ et al., Decision on Blagojevi¢’s Application Pursuant to Rule 15(B) (Bureau), 19 March 2003,
para. 14,

3 See e.g., Seromba, Decision on Motion for Disqualification of Judges (Bureau), 25 April 2006, para. 12
(noting that a showing of an error of law is not sufficient to show bias: “what must be shown is that the rulings
are, or would reasonably be perceived as, attributable to a pre-disposition against the applicant”); Ntahobali,
Decision on Motion for Disqualification of Judges (Bureau), 7 March 2006, para. 12; Karemera el al., Decision
on Motion by Karemera for Disqualification of Judges (Bureau), 17 May 2004, para. 13.
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misconduct by the defence.”!* The Defence bases its claim on three Trial Chagnber decisions
denying Defence requests for disclosure of ex parte filings by the Prosecution.

9. The Bureau notes that in the three decisions brought to its attention by the Defence, as
well as in other decisions involving ex parte filings and issues of disclosure referred to in the
Prosecution’s Response, the Karemera et al. Trial Chamber consistently1 tga.pplied rc?levant legal
principles to ex parte filings by both the Prosecution and the Defence. The Trial Chamber
explained these principles in detail in its 18 January 2008 Decision:

As a general rule, motions must be filed infer partes. Rule 73(E) contemplates the filing of
motions inter partes, giving a “responding party” five days from the receipt of the motion to
reply. However, ex parte applications may be necessary when they respond to the intere_:sts of
justice and when the disclosure to the other party of the information contained in the
application would likely prejudice the persons related to the application. When a Trial
Chamber renders a decision on an ex parte application, as a preliminary matter it considers
whether the ex parte nature of the filing is appropriate. 7

10. In addition, two of the three decisions mentioned in the Defence Motion concern sub-
Rules 66 (C) and 68 (D) of the Rules,'® which explicitly authorize Trial Chambers to consider,
in camera and ex parte, materials “sought to be kept confidential” by the Prosecution. Where
the Chamber is convinced that the disclosure of such materials “may prejudice further or
ongoing investigations, or for any other reasons may be confrary to the public interest or
affect the security interests of any State”, the Chamber may relieve the Prosecution from its
disclosure obligations under sub-Rules 66 (A) and (B), and sub-Rule 68 (A), respectively.

11.  The Bureau finds nothing in the Defence motion to suggest that the Trial Chamber’s
decisions were “not genuinely related to the application of law.” Moreover, in the case of the
two decisions involving sub-Rules 66 (C) and 68 (D), the Bureau finds that the non-disclosure
of which the Defence complains is expressly contemplated by their plain language.

12. To the extent that the Defence argues that the Trial Chamber’s persistence in denying
his requests for disclosure somehow shows bias, the Bureau reiterates that a Trial Chamber’s

!4 Motion, para. 1.

1S Motion, paras. 2-8. The three Decisions are: Karemera et al., Decision on Defence Motion For An Order
Requiring Notice of Ex Parte Filings and to Unscal a Prosecution Confidential Motion (TC), 30 May 2006; Decision on
Motions to Disclose a Prosecution Witness Statement and to Unseal Confidential Documents (TC), 25 October
2006; Decision on Joseph Nzirorera’s Motion for Unsealing Ex Parte Submissions and for Disclosure of Withheld
Materials (TC}, 18 January 2008.

16 See e.g., Karemera et al., Decision on Defence Motion For An Order Requiring Notice of £x Parte Filings and to
Unseal a Prosecution Confidential Motion (TC), 30 May 2006, paras. 3-4 (citations omitted); Decision on Joseph
Nzirorera’s Motion for Unsealing Ex Parte Subrnissions and for Disclosure of Withheld Materials (TC), 18 January
2008, para. 5; see also Decision on Nazirotera’s Ex Parte Motion for Order for Interview of Defence Witnesses
NZ1, NZ2 and NZ3 (TC}), 12 July 2006, para. 6.

17 karemera et al., Decision on Joseph Nzirorera’s Motion for Unsealing Ex Parte Submissions and for Disclosure of
Withheld Materials (TC), 18 January 2008, para. 3. s

8 paremera et al., Decision on Motions to Disclose a Prosecution Witness Statement and to Unseal
Confidential Documents (TC), 25 October 2006; Decision on Joseph Nzitorera’s Motion for Unsealing Ex Parte
Submissions and for Disclosure of Withheld Materials (TC), 18 January 2008.
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consistency on an issue that is the subject of repetitive motions cannot be the basis for a

finding of bias and does not give rise to a reasonable apprehension of bias.'

13. The gist of the Defence complaint involves the Trial Chamber’s handling of a
Prosecution request to withhold disclosure of correspondence with 2 witness alleging
tampering by persons possibly associated with one of the defence teams. The Prosecution
application, based on sub-Rule 66 (C), sought to withhold disclosure of the correspondence
alleging defence misconduct on the basis of ongoing investigations and the fears of the
witness involved, reasons which fall squarely within the province of that sub-Rule. In the
Bureau’s view, the fact that the Trial Chamber considered the Prosecution application on the
basis of relevant legal principles cannot, as 2 matter of law, show actual bias or give rise to a
reasonable apprehension thereof.”

14.  The Bureau does not find the Defence’s comparison with the disqualification of the
first Karemera et al. Trial Chamber convincing. In that instance, one of the Judges had an
association with a member of the Prosecution team which she did not disclose.*' The other
Judges were aware of the association and acquiesced In continuing the trial.”> Here, the
challenged non-disclosures resulted from the application of laws that expressly allow for non-
disclosure under specific circumstances, and the Defence has not shown that these rulings are,
or could reasonably be perceived as attributable to bias against the Defence.

15.  The Defence has failed to demonstrate that, in rendering decisions on ex parte filings,
the Judges showed a pre-disposition against it, or were concerned with anything other than the
relevant legal issues. Therefore, the Bureau finds no evidence of actual bias against the
Defence and finds that an objective observer, fully apprised of the relevant circumstances,
would not apprehend bias in this case.

19 Proslacuéc;r v. Bagosora et al., Decision on Motion for Disqualification of Judges (Bureau), 28 May 2007,
paras. 14, 21.

20 The Trial Chamber ultimately decided that the correspondence in question did not qualify as a witness
statement, and therefore was not subject to disclosure pursuant to sub-Rule 66 (A), and, by extension, would not
qualify for a request for non-disclosure under sub-Rule 66 (C). Moreover, the Chamber noted that the witness in
question was never called to testify on behalf of the Prosecution. On these bases, the Trial Chamber ruled that
the Prosecution application was moot. Karemera el al., Decision on the Confidential and Ex Parte Prosecution
Motion to Withhold Disclosure of E-mail Correspondence Concerning Witness AMA, 19 December 2007,
paras. 3 - 5. The Bureau notes that the Defence does not suggest that this decision was based on anything other
than the application of law.

2 garemera et al., Case No. ICT R-98-55-AR15bis.2, Reasons for Decision on Interlocutory Appeals Regarding
the Continuation of Proceedings with a Substitute Judge and on Nzitorera’s Motion for Leave to Consider New
Material (AC), 22 October 2004, para. 67,

22 fpid., para. 69.
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FOR THESE REASONS, THE BUREAU

DENIES the Motion.

Arusha, 7 March 2008

« William H. Sekule

alida Ractid Khan

Vice-President; Presiding Judge,
Presiding Judge, Trial Chamber 1l
Trial Chamber 111
[Seal of the Tribunal]

7 March 2008
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Erik Mose

Presiding Judge,
Trial Chamber |




TRANSMISSION SHEET
FOR FILING OF DOCUMENTS WITH CMS

RE R e LR RN sl
COURT MANAGEMENT SECTION

(Art. 27 of the Directive for th

e Registry)

| - GENERAL INFORMATION

(Yo be completed by the Chambers / Filing Party)

T ] Trial Chamber | 1 Trial Chamber I T4 Trial Chamber W T1 Appeals Chamber / Arusha -
To: N. M. Diallo R. N. Kouamba C. K. Hometowu F. A Talon
] Chief, CMS ] Deputy Chief, CMS [T Chief, JPU, CMS ~T Appeals Chamber / The Hague
J.-P. Fométe M. Diop K. K. A. Afande R. Burriss
From: [ ] Chamber [ Prosecutor’s Office ] Other: The Bureau
David Kinnecome
{names} {names) {names) (names)
Case Name: |The Prosecutor vs. Edouard Karemera et al. Case Number: ICTR-98-44-T
Dates: Transmitted: 7 March 2008 Document’s date: 7 March 2008
No. of Pages: _ Original Language: i English [ French [ Kinyarwanda
Title of DECISION ON JOSEPH NZIRORERA'S MOTION FOR DISQUALIFICATION OF JUDGES
Document: BYRON, KAM, AND JOENSEN
Classification Level: TRIM Document Type: - _
[ strictly Confidential / Under Seal [ Indictment L] Warrant L] Correspondence [ submission from non-parties
] Confidential Decision 1 Affidavit [ Notice of Appeal [ Submission from parties
B4 Pubtic [] Disclosure [ Order [ Appeal Book [ Accused particulars
1 Judgement [ Motion [ Book of Authorities b=

Il - TRANSLATION STATUS ON THE FILING DATE (To be completed by the Ch&mbe&s/ Filing Party
1’_'.

CMS SHALL take necessary action regarding translation. - =
= =
[ Filing Party hereby submits only the original, and will not submit any translated versior{:‘,""% ¢
o=
] Reference material is provided in annéex 1o facilitate translation. %g;‘: -
Target Language(s): AL h,
[] English [] French [ Kinyarwandg; .
CMS SHALL NOT take any action regarding translation. mi 'f:'
[} Filing Party hereby submits BOTH the original and the translated version for filing, as follgws:
Original in 1 English ] French [} Kinyarwanda
Translation in ] English [} French ] Kinyarwanda
CMS SHALL NOT take any action regarding translation.
[7] Filing Party will be submitting the translated version(s) in due course in the following language(s):
[ English [ French [ Kinyarwanda
KINDLY FILL IN THE BOXES BELOW
The OTP is _over-sefeing translation. [C1DEFENCE is over-seeing transiation.
The document is submitted for translation to: The document is submitted to an accredited service for
[] The Language Services Section of the ICTR / Arusha. translation (fees will be submitted to DCDMS):
{1 Thelanguage Services Section of the ICTR / The Hague. | Name of contact person.
[] An accredited service for transiation; see details beiow: | Name of service:
Name of contact person: Address:
Name of Sewice-_ E‘mall I Tel. ) Fax:
Address:
E-mail / Tel. / Fax: .
111 - TRANSLATION PRIORITISATION (For Official use ONLY)
[JTop priority COMMENTS [} Required date:
[Murgent [ Hearing date:
] Normal [} Other deadiines:

NB: This form is available on: http'.HWWW.ictr.org!ENGLlSHIcmslcms1 .doc CMS1 (Updated on 04 February 2004)




