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INTRODUCTION

1. The Prosecution enlisted four prospective expert witnesses, Alison Des Forges, André
Guichaoua, Binaifer Nowrojee and Charles Ntampaka, whose reports were filed under Rule
94 bis of the Rules of Procedure and Evidence (“Rules”) following numerous Trial Chamber

decisions.'

2. On 21 August 2007, the Chamber granted Joseph Nzirorera’s Motion to limit the
scope of the evidence of André Guichaoua and Alison Des Forges.? On 26 September 2007,
addressing another application of Joseph Nzirorera, the Chamber found that Charles
Ntampaka was not qualified to provide an expert opinion on issues addressed in the report
filed.? In this later Decision, the Chamber recalled the applicable law and jurisprudence on
the admission of expert evidence. In the 21 August 2007 Decision, the Chamber only dealt
with the legal arguments raised by the Parties concerning Guichaoua and Des Forges.
However, as the Chamber noted that the Accused had filed a notice that they do not accept
the qualification of the prospective expers, it further found it necessary to hear the Parties on

that issue.’

3. The Accused and the Prosecution filed their submissions accordingly on 8 October

2007. The Accused dispute the qualifications and admissibility of the expert evidence.® The

U prosecutor v. Edouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera, Case No. ICTR-98-44-T
(“Karemera et al.”), Decisipn on Joseph Nzirorera’s Motion For Deadline For Filing of Reports of Experts
(TC), 16 May 2005; Decision on Prosecutor’s Notice of Delay in Filing Expert Reports and Request for
Additiona! Time to Comply [with the Chamber Decision of 16 May 2005 (TC), 9 September 2005; Decision on
Motion to Set Deadlines For Filing Expert Reports of Norwojee and Reyntjens (TC), 20 September 2005; Oral
Decision on Exclusion of Testimony of Alison Des Forges and Granting Extension of Time for Disclosure of the
Expert Report (TC), 3 October 2005; Decision Granting Extension of Time to File Prosecution Expert Report
(TC), 8 November 2005; Degision on Prosecution Request for Additional Time to file Expert Report and Joseph
Nzirorera’s Motion to Exclide Testimony of Charles Ntampaka (TC), 12 December 20035; Order On Filing of
Expert Report of Charles Ntampaka (TC). 31 January 2006; Decision on Prosecutor’s Notice of Delay In Filing
Expert Report Of Professor André Guichaoua; Defence Motion To Exclude The Witness” Testimony; And Trial
Chamber’s Order To Show|Cause (TC), 1 February 2006; Decision on Delay in Filing of Expert Report of
Charles Ntampaka {TC), 13 February 2006. The report of Alison Des Forpes was filed on 1 November 2003; the
report of André Guichaoua was filed on 7 March 2006; the report of Binaifer Nowrojee was filed on 30
September 2005 and the repgrt of Charles Ntampaka was filed on 21 March 2006.

? goremera et al., Decision ¢n Joseph Nzirorera’s Motion to Limit the Scope of Testimony of Expert Witnesses

Alison des Forges and Andr¢ Guichaoua (TC), 21 August 2007.

3 Karemera et al., Decision gn Joseph Nzirorera’s Motion to Preclude Testimony by Charles Ntampaka (TC), 26
September 2007.

4 Ibid, paras. 7-8.
S Karemera et af., Order for Submissions on the Prosecution Prospective Experts Witnesses (TC), 1 October
2007.
$ Qoumission de Edouard Karemera suite a la “Order for Submissions on the Prosecution Prospective Experts
Witnesses” du 01 Octobre 2007 (“Karemera’s Submissions”); Observations pour M. Ngirumpatse suite a I’
“(yrder for Submissions on the Prosecution Prospective Experts Witnesses” du 01/10/07 (*Ngirumpaste's
Submissions™); Joseph Nazirorera’s Submission on the Qualifications of Expert Witnesses (*Nzirorera’s

Submissions”}.
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Prosecution submits tha
to admit in evidence th

appropriate exhibit num

(A) Notwithstanding the provisions

Rule 94bis of the

Witnesses Alison Des Forges, Andre Guichuous and Bingdifer Nowrgjee 25 Qcrober 2007

t the three witnesses are qualified as experts and moves the Chamber
e reports of each of the three proposed expert witnesses, to assign

bers to them and to schedule their testimony in this trial.”
DISCUSSIONS

Rules of Procedure and Evidence reads as follows:

of Rule 66(A)iD), Rule 73bis(B)(iv)(b} and

Rule 73¢tzr(B)(iii)

b) of the present Rules, the full statement of any expert witness called by a

party shall be dis¢losed to the opposing party as early as possible and shall be filed with the

Trial Chamber not less than twenty-one days prior to the date on which the expert is expected

to testify.

(B) Within fourtegn days of filing of the statement of the expert witness, the opposing party

shall file a notice fo the Trial Chamber indicating whether:

(i) It accepts or does not accept the witness’s qualification as an expert;

(iiy It acc%

pts the expert witness statement; or

(iii) It wishes to cross-examine the expert witness.

(C) If the opposipg party accepts the statement of the expert witness, the statement may be

admitted into evi

Preliminary Matters

Admissibility of

ence by the Trial Chamber without calling the witness to testify in person.

the observations of Edouard Karemera and Mathieu Ngirumpatse

concerning the @dmission of Binaifer Nowrajee’s evidence

5. The Prosecution

Rule 94bis objecting tq

.. ]
admission of her report

6.

absent a timely motion

As held by the

notes that only Joseph Nzirorera has filed a notice in accordance with

the qualification of Binaifer Nowrojee as expert witness and to the

Appeals Chamber, nothing in Rule 94 bis of the Rules implies that,

from the party opposing an expert, a Trial Chamber is obligated to

7 Prosecutor’s Submissions:
4.
¥ prosecutor’s Submissions,

The Prosecutor v. Edowcrd Kremera, Mathieu Ngirumpalse and Joseph Nzirorera, Case No. ICTR-98-44-T

Qualifications of Prosecution Expert Witnesses (*Prosecutor’s Submissions™), para.

para. 1.
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admit expert testimony or to accept a witness’s qualification as an expert.9 Failure to file a
notice under Rule 94 bis cannot be construed as a waiver of the rights of the Accused. The
Chamber will therefore ¢onsider Edouard Karemera and Mathien Ngirumpatse’s submissions

concerning Binaifer Nowrojee.

Scope of the Decision

7. In his submissions, Edouard Karemera suggests that the Chamber’s Order of 21

August 2007 was determinative on the question being addressed in the present Degision.'

8. In the 21 August 2007 Decision, the Chamber considered the application of Joseph
Nzirorera as to whether expert witnesses Alison Des Forges and André Guichaoua should be
precluded from offering opinions adverting to the acts, conduct, mental state or criminal
responsibility of the Agcused on the basis that they go to the ultimate issues in the trial or,
alternatively, on the basis that it would be unfair to admit them.'! The Chamber concluded
that such opinions, althpugh not unfair to the Accused, should be excluded on the basis that
they usurp the functiom of the Chamber as they go to the ultimate questions of guilt or

innocence of the Accused.!?

9. The issue here is whether the testimony should be admitted as expert testimony. This

is irrespective of the fact that portions of it could not be admitted on the basis that those
portions would be detlrminative of the guilt or innocence of the Accused. Although the
testimony, if given, wovjlld not be unfair to the Accused it is still within the competence of the
Chamber to consider whether it should be admitted as expert testimony in accordance with

settled jurisprudence.
Voir Dire

10.  The Prosecution submits that, whilst resolving the issue of qualifications by written
motion in advance of s¢heduled testimony may be a welcome departure from the lengthy voir
dire procedures that have absorbed countless hours in previous trials before the Tribunal,
should this Chamber query the qualifications of the proposed experts, or the scope and
definition of their expertise, genuine dispute on such matters may be more appropriately

addressed by extending the inquiry by additional oral examination of the expert witnesses in a

® prosecutor v. Sylvestre Gacumbitsi, Case No: ICTR-2001-64-A, Judgement (AC), 7 July 2006, para. 31
(“Gacumbitsi Appeals Chamber Judgement”).

10 K aremera’s Submissions, para. 3.

U karemera et al., Decision on Joseph Nzirorera’s Motion to Limit the Scope of Testimony of Expert Witnesses
Alison des Forges and Andné Guichaoua (TC), 21 August 2007.

12 Ibid,, para. 3.

The Prosecutor v. Edovuard Kpremera, Mathieu Ngirumpatse and Joseph Nzirorera, Case No. ICTR-98-44-T 4712
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voir dire hearing.”

In its submissions, the Prosecution recognises that this is a voir dire
procedure and argues that this could be appropriate. However, it seems to suggest that a non-
oral voir dire procedure is only appropriate when the Chamber does not have queries, and

that any queries should be resolved by an oral hearing

1. As the Appeals| Chamber pointed out, “whereas the Rules lay down a specific
procedure for admitting|an expert witness’s report without hearing the witness, subject to its
acceptance by the opposing party, they do not require a “voir dire” examination of the person
called as an expert.”“ Pursuant to Rule 89(A) of the Rules, the Chamber is not bound by

national rules of evidence.

12.  Even assuming that there is merit in the argument that certain types of decision-

making could be better [informed by additional evidence or oral hearing, it would be for the

Chamber to conclude that it requires additional material on which to reach its decision.
However, in this case tHe information filed is comprehensive; there are no factual issues that
have been raised on the evidence. The argumentation is all about the legal conclusions that
should be drawn from the facts that are before the Chamber. The Parties have advanced the
legal arguments on which they rely, and oral recitation should not add weight or
persuasiveness. In these circumstances, the Chamber is sufficiently informed to draw

conclusions and decide Wwithout any further hearings of the Parties.

On the Merits

13.  Rule 94 bis only sets forth a procedure by which an expert’s report can be accepted
into evidence without that expert testifying.15 In other respects, the admission of expert
testimony is governed only by the general provision of Rule 89, which entrusts the Trial
Chamber with broad discretion to employ rules of evidence that “best favour a fair
determination of the matter before it and are consonant with the spirit of the Statute and the

general principles of law.”®

13 prosecutor’s Submissions, paras. 3-6.

Y pposecutor v. Georges dnderson Rutaganda, Case No. ICTR-96-3-A, Judgement (AC), 26 May 2003,
para.164; Prosecutor v. Niyaramasuhuko et al., Case No. ICTR-97-21-AR73, Decision on “Appeal Of Accused
Arséne Shalom Ntahobali Against the Decision on Kanyabashi’s Oral Motion to Cross-Examine Ntahobali
Using Ntahobali’s Statements to Prosecution Investigators In July 1997 (AC), 27 October 2006, paras. 12-13.

'3 Gacumbitsi Appeals Chamber Judgement, para. 31.

18 Ibidem.

The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case No. ICTR-98-44-T 512
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14,

of a technical nature, requiring special knowledge in a specific field.”

An expert’s testimony is testimony intended to enlighten the Judges on specific issues

15. This Chamber h

evidence must meet the following additional requirements in order to be admitted: (i) the

already reminded the Parties of settled jurisprudence that expert

Chamber discretionarily| deems it necessary to hear an expert on a determined issue; (ii) the
prospective witness is an expert on that determined issue; (iii) the statement or report is
reliable; (iv) the statement or report is relevant and of probative value; and (v) the substance

of the statement or repoﬁt falls within the expertise of the witness."®

16.

dependent on two additipnal factors.'® Firstly, the witness called as an expert must “possess a

The Prosecution acknowledges that the qualification of a person as an expert is

relevant specialized knowledge acquired through education, expertise or training in his
proposed field of expertise”. Secondly, the Chamber must be convinced that the expert
evidence could assist it|in understanding the evidence presented or in determining a fact in
issue.’® The fact that a person may have been recognized as an expert in other trials does not
automatically qualify him or her as an expert witness.”' As held by the Appeals Chamber, “a

an expert turns on the contribution he or she can make to a Trial
22

witness’s qualification

Chamber’s analysis of a|particular case.’

17. It is the Prosecytion’s submission that all three expert witnesses have the requisite
specialised experience, knowledge, and skills to be qualified as experts under the criteria

established by the jurisprudence of this Tribunal.

Alison des Forges

18.  The Prosecution submits that Alison Des Forges is an internationally recognised

scholar and human rights advocate with extensive publications in her primary field of

1 prosecutor v. Laureni Semanza, Case No. ICTR-97-20-A, Judgement (AC), 20 May 2005 (“Semanza

Appeals Chamber Judgemen

18 prosecutor v. Jean-Paul A

Accused as an Expert Witne

difference between, on the
directly charged and, on the

), paras. 303-304.

kayesu, Case No. ICTR-96-4-T, Decision on Defence Motion for Appearance of an
ss (TC), 9 March 1998 (“[Tihe Tribunal is of the view that there is a fundamental
bre hand, a witness called to testify about the crimes with which the accused is
other hand, an expert witness, whose testimony is intended to enlighten the Judges

on specific issues of a technical nature, requiring special knowledge in a specific field”). In another more recent
case, the Appeals Chamber has confirmed that there was no error in a Trial Chambet’s denial to hear an expert
witness on international crimipal law. See: Prosecutor v. Milomir Stakic, Case No.: IT-97-24-A, Judgement

{AC), 22 March 2006, par. 1
¥ prosecutor’s Submissions,
0 gamanza Appeals Chambe
2 Gacumbitsi Appeals Cham
2 Gacumbitsi Appeals Chan

The Prosecutor v. Edouard K

64.

para. 14, _

r Judgement, paras. 302-303; Gacumbitsi Appeals Chamber Judgement, para. 32.
ber Judgement, para. 32.

ber Judgement, para. 32.
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Great Lakes, including

instability and genocide
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v, particularly focused on state structures in the region of the African
the recent history of human rights abuses, ethnic violence, political

in Rwanda. It stresses that she has drawn upon such expertise in

offering expert opinion evidence before numerous courts, tribunals and administrative

hearings in Europe, No

already been qualified a

19.
Forges as expert in Afr

None of the Ag

rth America and in international agencies. Alison Des Forges has

5 an expert in 10 trials before this Tribunal.

cused disputes, as such, the general qualifications of Alison Des

can history and in particular, the Great Lake Region and Rwanda?

The Chamber agrees that her expert status to that scope is beyond reasonable dispute and has

been recognised in many instances over the years. However, the question still remains

whether the Chamber w

20. In the Pre-Tria

i1l be assisted by her testimony.

Brief, as recalled in its submissions, the Prosecution provided

substantial notice of the scope of the evidence of Alison des Forges as related to (i) “[t]he

notion of race and e

thnicity in Rwandan history and culture and the manner and

circumstances under which debates over ethnicity were resurrected by the elites during

periods of social strife; 1

the perception and mar

he notion of the ‘Revolution of 1959, [the] regionalism as a factor in

ipulation of ethnicity; the treatment of sexual violence in Rwandan

culture and society, etc.”; (ii) “[t/he mechanisms of social control and mobilization, as

manipulated by the state

and the elites in Rwandan society, particularly the role of the MRND

political party and the t

rritorial administration, but also discussing the role of the church and

319

the legacies of colonialism™; (iii) “[a]n explanation of the social and historical character of
Butare and Gitarama in relation to the rest of the country; the character of Kibuye and the
northern prefectures of Gisenyi and Ruhengeri, including a discussion of the ethnic
composition of Rwandan society in relation to regional patterns of ethnic distribution”;
(iv) “[t]he notion of parallel and de facto systems of authority and control in Rwandan
society”; and (v) the historical context of certain key events “with expanded discussion of
their significance, including a review of the history of human rights abuses and ethnic

tensions in Rwanda from 1959 onwards™ **

21. I is the Prosecution’s theory that the 1994 genocide was organised by' high level

government, military and political party authorities, while the Defence’s theory is that the

3 Karemera’s Submissions, paras. 4-7; Ngirumpaste’s Submissions, para. 2; Nzirorera’s Submissions, para. 3.
24 annex B to the Prosecutidn’s Submissions; see: Prosecution Pre-Trial Brief, paras. 20 to 56; and summary of
the anticipated testimony attached to the Pre-Trial Brief.

712
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violence was not mobilised and the massive killings were a spontaneous outburst of an
enraged population that the Accused were powerless to control.” According to the

Prosecution, Des Forges's testimony will be of assistance in placing the artifacts of the period

1990-1994 in their social and historical context and to delineate patterns in history and social

organisation in Rwanda that will assist the Chamber in its appreciation of the evidence.”®

22.  In the Chamber’s view, the factual questions to be decided in the case do not require
expert assistance, Review of the proposed testimony of Alison Des Forges indicates that her

opinions address issues on which the Chamber has taken judicial notice or heard testimony.

23.  The discussions pn race and ethnicity are no longer issues on which expert testimony
is required. Insofar as they are relevant to the proof of elements of the crimes charged in the
Indictment, they are matters of common knowledge. The Chamber recalls its Decisions of 9
November 2005, where it took judicial notice of “the fact that Hutu, Tutsi and Twa were
protected groups falling with [sic] the scope of the Genocide Convention of 1948, and 11
December 2006, fol]ovjng the Appeals Chamber’s directives,?” where it took judicial notice
of the commission of al genocide against the Tutsi between 6 April and 17 July 1994.2% In
addition the Chamber has taken judicial notice of numerous adjudicated facts in which issues
of ethnicity were addrdssed.” The Chamber therefore considers that it is not necessary to

hear expert evidence on|the issues of race and ethnicity.

24.  The role of the MRND political party and the territorial administration has been the
subject of evidence in the trial. Evidence has been heard from officials in the government and
the territorial administration, from leaders of the Interahamwe and from members of the
public. There has been testimony from persons who were actively involved in the events
between the period of 1990-1994. The Chamber does not need expert testimony to assist in its
evaluation of those testimonies. Whether the Prosecution has proven the elements of the
crimes charged will depend on the Chamber’s assessment of the credibility of the testimonies

that have been adduced] the assistance of expert testimony is not required.

3 prosecutor’s Submissions) para41.

* Ibidem.
7 Karemera et al., Case No. ICTR-98-44-AR73(C), Decision on Prosecutor’s Interlocutory Appeal of Decision

on Judicial Notice {AC), 16 June 2006.
% goremera et af., Decision on Prosecution Motion for Judicial Notice (TC), 9 November 2003; Decision on

Appeals Chamber Remand of Judicial Notice (TC), 11 December 2006.
B Ibidem.

The Prosecutor v, Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case No. ICTR-98-44-T 8/12
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25.

informative, the Chamber does not require assistance of the expertise to understand the

In those circumstances, although the historical dissertations are interesting and

evidence adduced and come to its conclusions on the guilt or innocence of the Accused.

André Guichaoua

26.

well-establish career as

According to the Prosecution, André Guichaoua is a highly esteemed scholar with a

an academic in the fiercely competitive French university system: he
has completed studies in Development Economics and in Sociology to postgraduate level,
including a doctoral degree from the University of Paris in the area of Social Sciences, by
which he became specialised particularly in the Great Lakes region of Africa. The
Prosecution submits that Guichaoua has relevant practical experience in these arcas as well,
including “socio-political research in Rwanda”, and that he was on mission in Rwanda from 4
to 11 April 1994, and is, therefore, an eye-witness to events that occurred during that time.
He has several relevant publications to his name, which are listed in his curriculum vitae. The
Prosecution also recalls|that Guichaoua has testified before the Tribunal in the capacity of an

expert witness in six previous trials.

27. Based on André Guichaoua’s qualifications, practical experience and relevant
publications, the Prosecution asserts that he is qualified to offer the expert opinion in the field
of socio-political science, as noted in the Prosecution’s summary annexed to the Pre-Trial
Brief3® The Prosecutipn submits that Guichaoua will assist the Chamber to appreciate the

evidence in relation td the MRND’s power to mobilise the territorial administration and

militias.}' Tt stresses

preclusion of the evide

28

reputation as an expert

Although the C

at this contribution is even more important given the Chamber’s

ce of Nt:ampaka.3 2

hamber acknowledges the fact that André Guichaoua has earned his

in sociology, it is the Chamber’s view that the opinions of an expert,

3 According to the Prosecution’s Submissions (Annex B) and the Prosecution Pre-Trial Brief, the expert

opinion of André Guichao

family backgrounds, regio

which after the dismantling

through the so-called Hutu
patronage impacted upon ri
renovated itself to deal wif
MRND before 1992; (iv) thy
the MRND; and (v} “the ro
perpetrating the genocide.”
! Progecutor’s Submissions
2 ppidem.

The Prosecutorv. Edouard K]

a will cover: (i) “[t]he biographies of Karemera, Ngirumpatse and Nzirorera, their
1 affiliations, history of political appointments and allegiances, etc.” and the way in
of the MRND as a party-state, the accused maintained their power and influence
Power; (ii) “[t]he struggles within the MRND prior to 1994; how regionalism and
vairies within the MRND:; the forces that led to multipartyism and how the MRND
h multipartyism™; (iii) the control of the regional tetritorial administration by the
& “mobiliz[ation] [of] the territorial administration, the military, the milities, etc.” by
e of the accused {...] in formulating [the] policies [of the Interim Government] and

, para. 42.

remera, Mathieu Ngirumpatse and Joseph Nzirorera, Case No. ICTR-98-44-T 912
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which are to a large exte

necessary for it to apprey

29. A lot of evidenc

Hutu Power, their contr

in evidence.”® The MR]

criminal responsibility

testimony and is satisfie

30.

Furthermore, acg

Witriesses Alison Des Forges, Andre Guichaoua and Binaifer Nawrgiee 25 October 2007

nt based on material similar to that led in evidence in the trial, are not

ciate and evaluate the factual issues in the trial.

e related to the Accused, their alleged power and influence upon the
ol of MRND and the Interim Government has already been adduced
ND is not on trial. The Chamber will have to assess the individual
of the Accused. The Chamber has been hearing and evaluating the

d that it can reach its decision without the assistance of an expert.

ording to the introduction to André Guichaoua’s report, his aim is to

show the role played by the Accused in the political system and leading up to the 1994

events, notably through the Interim Government, while addressing the professional and

political career of each

Accused.* Many of the opinions he has expressed are determinative

of the guilt of the Accused and could therefore not be admitted by the Chamber.

Binaifer Nowrojee

31.  The Prosecution
with expertise on gen
curriculum vitae, she
Forces: United Nationg

lecturer at Harvard Uniy

)

describes Binafeir Nowrojee as “a human rights lawyer and scholar

r-related crimes in situations of armed conflict”. According to her
as several publications to her name, including a thesis on “Joining
and Regional Peacekeeping Lessons for Liberia” and has been a

rersity since 1992 where she co—teaches Human Rights Advocacy and

supervises students en

;

ged in human rights clinical projeéts. The Prosecution asserts that

she has practical experience in investigating human rights violations, notably gender issues:

she conducted human ri
in Kenya, South Africa

Tribunal in the capacity

32.

on the foreseeability of|

ght research and investigative missions on women’s rights violations
and Rwanda from 1993 until 1996. She also has testified before the

of an expert witness in two previous cases.

According to the Prosecution, Binaifer Nowrojee will offer expert opinion evidence

gender-based crimes in situations of armed conflict and the gendered

33

3 Gee for instance at pagg
understanding of the entire

7: “An analysis of the role of MRND leaders during that period presupposes

power system that had still been under the stringent control of President Juvénal

Habyarimana. [...] it would be proper for me to regularly mention the effective decision-making bodies, their

linkage and hierarchy, and
[...]1 have so far base my
established crimes and then
responsibility in the instigat]
to understanding the behav
very clearly determined and

The Prosecutor v, Edouard K

remera, Mathieu Ngirumpatse and Joseph Nzirorera, Case No. ICTR-98-44-T

cspecially proceed to the historical relationship between the civilians and soldiers.

analysis on a similar approach to the legal one that relies on the victims and the
works backwards to the accused and then specifying their possible relationship or

on or commission of those crimes. I believe that this deductive approach is material
or of subordinates, whose functions, areas of jurisdiction and intervention can be
delimited.” See also the conclusions of the author at pages 203-203.

10/12
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nature of genocide, crim
the Prosecution’s allegat

the natural and foreseeah

33.

the trial, which the Ch

The issue of whether

Even though Mrg

with the previous expert

Witnesses Alison Des Forges, Andre Guichaoua and Biraifer Nowrgjee 25 Cctober 2007

les against humanity, and war crimes.”® This matter is connected to
ions that the Accused are responsible for rapes as such crimes were

le consequence of the object of the joint criminal to kill the Tutsi.*®

Nowrojee seems to be qualified in relation with sexual violence, as

s, the subject-area of her report has been addressed by testimony in

ber is quite capable of evaluating without the assistance of experts.

e Accused foresaw rapes as the natural consequence of killing the

Tutsi is a question of fact. This has been the subject of testimony of witnesses as well as
admitted written statements of rape witnesses and victims, and judicial notice.”” The
assessment of factual evidence in connection with the crimes alleged in the Indictment is not

a class of subject on which the Chamber requires any assistance from an expert.

34,

based is much the same as the material on which the Chamber is being asked to make its

Furthermore, the Chamber notes that the material on which the expert’s opinion is

findings of fact. The fagt that the expert may have accessed a larger material base is not a

reason for preferring th

35.

far and considering the

In view of the ¢

opinion to the findings made on the evidence adduced in the trial.

ircumstances of the case, bearing in mind the evidence adduced thus

Prosecution’s submissions as to the anticipated scope of the proposed

expert witnesses, the Chamber is not satisfied that expert evidence is required to analyse and

understand the evidence

36. In its submissio

before it.

ns, the Prosecution reminds the Chamber that “on several occasions

when the prosecution sought to explore certain lines of inquiry with factual witnesses, the

defense objected that
expected to testify in th

entered the trial record

the understanding that &

provide context and to

such questions should be reserved for expert witnesses that were
e trial.”™? Tt recalls that documents from the period 1990 to 1994 have
as defense exhibits, often over objection from the Prosecution, “with
xpert witnesses would later be requested to comment on the exhibit to

explain its signiﬁca.nce.”39 The Prosecution also submits that given

35 prosecutor’s Submissions

3 Count Five of the Indictm

the general allegations of th

7 goremera et al., Decisibn on Appeals Chamber Remand of Judicial Notice (TC), 11

para. 43
ent. See also paragraphs 4, 5, 6,7, 8, 14, 15 and 16 of the Indictment which outline

joint criminal enterprise and relate to Count Five.

December 2006;

Decision on Reconsideration of Admission of Written Statements and Admission of the Testimony of Witness

GAY (TC), 28 September 2
¥ prosecutor’s Submissions
2 bidem.

The Prosecutor v. Edoward K4

07.
par. 24 at footnote 32.
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Decision on Prosecution Experts

the Chamber’s inability

advisable that the exp

considered. Tt further s

Witresses Alison Des Forges, Andre Guichaoua and Biraifer Nowrgjee 25 October 2007

to fully anticipate the defence case and its arguments, it is highly
ert opinion evidence from these witnesses be heard and fully

gests that the expert reports be admitted in evidence, the witnesses

u
be examined orally bef)re the Chamber, and the reliance to be placed on their opinion

evidence be decided sub

37. The Chamber is

sequently, in light of all of the evidence in the case.

not persuaded by the Prosecution’s arguments on the necessity of

admitting the expert evidence at this stage. As Joseph Nzirorera has submitted, it will be open

to the Chamber to call u
such assistance.”’ Howe

argument that the eviden

pon expert testimony if at any future time issues arise which require
ver at this point such a need is not foreseen by the Chamber. The

1ce that the Defence may adduce may require expert analysis is also a

matter that can be addressed if the need arises, including by calling for the testimony of

experts if in the Chambe

FOR THESE REASO]

L
Nowrojee cannot

therefore preclude

Arusha, 25 October 200

Dennis~€. M. Byro
Presiding Judge

FINDS that the ¢

t’s opinion it is required.

NS, THE CHAMBER

vidence of Mrs Alison des Forges, André Guichaoua and Binaifer
be admitted as expert evidence under Rule 94 bis of the Rules and

their testimony as expert witnesses.

7, done in English.

n Gberdao Gustave Kam ?g:‘ﬁéns
Judge Judge
[Seal of the Tribunal]

40 Rules of Procedure and E
additional evidence. It may i

The Prosecutor v. Edouard Kd

idence, Rule 98: “A Trial Chamber may proprio motu order either party to produce
tself summon witnesses and order their attendance.”
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