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L. QOn 28 September 2004 the Appeals Chamber of the Jnternational Criminal Tribunal for
Rwanda (“Appeals Chamber”, “Tribunal”, respectively) rendered the Decision on Interlocutory
Appeals Regarding the Continuation of Proceedings with a Substitute Judge and on Nzirorera’s
Motion for Leave to Consider New Material, with writien teasons to follow. This delcision granted
the appeals filed by Edouard Karemera,' Mathieu I"Igirur,mr'latse,2 Joseph Nzirorera,” and Andre
Rwamakuba® (“Appeals”, “Appellants”, respectively) against the Decision on Continuation of Trial,
rendered on 16 July 2004° (“Impugned Decision™}, quashing the Impugned Decision to continae the
proceedings with a substinate Judge, and declined to consider the Motion for Leave to Consider
New Material filed by Joseph Nzirorera on 13 September 2004 (“Nzirorera’s Motion™). The

Appeals Chamber now provides the reasons for its decision.
Procedural History

2. The tmial in the present case commenced on 27 Novermber 2003 before a section of Trial
Chamber 11T composed of Judge Vaz, presiding, and ad litem Judges Lattanzi and Arrey. On 27
April 2004 Nzirorera requested disqualification of Judge Vaz on the basis of her alleged association
with 2 Prosecution counsel taking part in the case.” The Tral Chamber dismissed this request.’
Thereatter, Nzirorera and Rwamakuba moved for Judge Vaz’s disqualification from the case before
the Bureau of the Trbunal.® Prior to the Burean’s ruling on these motions, Judge Vaz withdrew

from the case on 14 May 2004.° On 17 May 2004 the Bureau declared moot the motions for
disqualification of Tudge Vaz.™ '

3. The accused withheld their consent to continue the proceedings with a substitute Judge.
Thereafter, on 24 May 2004, the two remaining Judges in the case rendered a decision 1o continue

the proceedings with a substitute Judge, pursuant to Rule 15bis(D) of the Rules of Procedure and

1 upmef on the Continuaton of Trial”, filed on 26 Tuly 2004 by Edouard Karemera's Defence (“Karemera's Appeal”).

2« Appeal of Ngirumpatse from the Decision of Trial Chamber 1M *Decision Relative a la Continuation du Proces’ dated
July 16, 2004”, filed on 2 September 2004 by Mathiegn Ngirumpase's Defence (“Ngirumparse's Appeal™.

Y = appeal from Second Decision Relative a la Continuation du Proces”, filed on 23 July 2004 by Joscph Nzitorera's
Defence (“Nzirorera’s Appeal™).

* s«Appeal Brought under Rule 15(E) on Behalf of Dr. Andre Rwamakuba Concerming the Continuation of the Trial”,
Filed on 23 July 2004 by Andre Rwamakuba's Defence (“Rwamakuba’s Appeal”).

5 prosecutor v, Karemera et al., Cass No. ICTR-98-44-T, Decision on Condnuation of Trial, 16 Tuly 2004.

ST, 27 April 2004 p. 28.

TT. 27 April 2004 pp. 29-30.

¥ ¢.» Decision on Motions by Nzirorera and Rwamakuba for Disqualification of Tudge Vaz, The Bureau, 17 May 2004,
p. 2. Further, on 25 March 2004, Karemera lodged an application to disqualify all threc Judges on the basis of their lack
of impartiality as svidenced by decisions rendered in the case. The Bureau noted that the accused did not allege that 1t
was interest or association of the trial Judges which gave risc to the apprehension of bias and denied the application.
Decision on Motion by Karemera for Disqualification of Trial Tudpes, The Burean, 17 May 2004. Rimilarty, on 30
March 2004, Ngirumpatss moved the Bureau For recusal of all three trial Judges on the basis of their parliality as
gvidenced by decisions rendered in the case. The Burcau denicd this application. Decision on Motion by Ngirumpalses
for Disqualification of Tral Judges, The Bureaw, 17 May 2004

% gee Decision on Motions by Nzirorera and Rwamakuba for Disqualification of Judge Vaz, para. &

1® Tyegision on Motons by Nzirotera and Rwamakuba for Disqualificadon of Judge Vaz, p. 3

Cuge No. (CTR-93-44-AR 15652 2 22 Ogigber 2004
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Evidence of the Tribunal (“Rules”). The accused appealed, their principal contennon being that,
before Teaching the decision to continue the tdal, the remaining Judges did not give them the
opportunity to be heard." On 21 June 2004 the Appeals Chamber directed the remaining Jadges 10
econsider their decision after giving the parties an opportunity to be heard and taking account of

- - - " : . 112
the submissions as to whether it would be in the intetests of justice to continue the trial.

4. After receiving submissions from the parties, in the Tmpugned Decision the remaining
Tudges unanimously decided that it would be in the interests of justice to continue the trial with a
substitute Judge, pursuant to Rule 15bis(D} of the Rules. The Appellants brought the present
Appeals.

3. In response to the Appeals, on 5 August 2004 the Prosecution filed the “Consolidated
Response to Appeals from Décision Relative a la Continuation du Procés of 16 July 2004~

(“Prosecutor’s Response™) which it supplemented on 13 September 2004.* The Appellants replied
to the Prosecution’s Response.™ '

6. On 20 September 2004 the Prosecution responded to Nzirorera’s Motion'® and Nzirorera
replied on 22 September 2004.'°

Submissions of the Parties

Karemera

7. Karemera argues that the two remaining Judges were not competent to decide to continue

the trial under Rule 156is(D) of the Rules."” Karemera submits that Articles 11(2), 12quater, and

' Decision in the Matter of Proceedings under Rule 155:s(D), 21 Tune 2004, para. L3

12 Yacision in the Matter of Proceedings under Rule 15bis(D), 21 Tunc 2004.

3 §upplement to Prosecutor’s Consofidatcd Response to Appeals from Décision Relafive & la Continuarion du Procés of
16 July 2004 in respect of Ngirumpatse's Re-Filed Appcal, 13 September 2004.

It g galique & « Prosecutor’s Consolidated Response to Appeals from Décision Relative a 1 continuanon du Procis of
16 Tuly 2004 5", filed by Edouard Karemera on 6 Seprember 2004 (“Karemera’s Reply™); “Kesponse of Ngirumpatse
1o Prosecutar’s Consolidated Response to Appeals from Decision a la Continuation du Proces”, filed by Mathieu
Ngirumpatse on 16 August 2004 (“Ngirumpatse's Reply™); “Reply o Prosecutor’s Consolidated Response™, filed by
Mathieu Ngirumapatse on 16 September 2004 (“Ngirumparse's Supplemental Reply"), “Joseph Nzitorera’s Reply
Brief: Appeal from Second Decision Relatve a la Continuation du Proces”, filed by Joseph Nzirorera on 12 Augusi
2004 (“Nzirorera’s Reply’™); “Reply on Behall of Rwamakuba to Prosecutor's Consolidated Response to Appeals from
Decision Relarive a la Continuation du Proces of 16 July 20047, filed by Andre Rwamakuba on 11 August 2004
(“Rwamakuba’s Reply™).

5 “prosscutor’s Response o Nzirorera’s Motion for Leave to Consider New Material”, filed on 20 Seprember 2004
(“Prosecutor's Response to Nzirorera's Motion™).

s wppotion for Leave to Reply 1 Prosecuior's Response to Motion for Leave to Consider New Maierial", filed by
JToseph Nzitorera on 22 Scplember 2004, Although Nzirorera's reply is entitled “Motion”, it is 1 substance a reply 0
the Prosecutor's Response o Nzirorcra’s Motion and the Appeals Chamber treats it as such. In response, on 23
September 2004, the Prosecurion filed the “Prosecutor's Responsc 10 Nzirprera’s Motion for Leave Lo Reply 1o
Prosecutor’s Response 10 Motion for Leave 10 Consider New Muarerial”.

Case No. ICTR-98-44-AR15bis 2 3 22 Octobear 2004
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13(7) of the Statute of the Tribunal (“Statute™), and Rule 15 of the Rules make plain that a Trial
Chamber cannot function in the absence of a Presiding Judge who is a permanent Tudge of the
Tribunal and that, consequently, the two remaining ad litem Judges erred when they considered

coo I8
themselves competent to render the Impugned Decision.

8. Karemera further argues that the reasons motivating the decision to continue the trial with a
substtute Judge were inadequate to sustain such a decision.'” First, Karemera submits that a
continuation of the tral cannot be ordered on the basis of an indictment which is being
chalienged *° In his view, should the Appeals Chamber agree with the challenge to the indictment,
the proceedings would have to be annulled.”! Karemera notes that the Impugned Decision admitted
the possibility that the Appeals Chamber would order the amendment of the indictment, but failed

to address the consequences of such a decision.?

9. Second, Karemera observes that in deciding against a trial de novo, the remaining Judges
took into account the risk to which the proiected witnesses would be exposed by repeated trips to
the seat of the Tribunal and the possibility that the witnesses may refuse 1o return due to safety
concems.> At the same time, however, the remaining Judges maintained in the Irnpﬁgned Decision
that were the trial to continue, the Chamber could recall certain witnesses. In Karemera's view, this
shows that the remaining Judges did not know that the witnesses who had already testified would

refuse to return to testify were the trial to start anew **

10.  Third, Karemera submits that in reaching the Impugned Decision, the remaiming Judges
disreparded the Fact that the testimonies of the witnesses who had testfied in the case had not been
video-recorded and that, consequently, the new Presiding Judge assigned to the case would not be

able to assess the tesumonies adcqua[ely_zj

11.  Finally, Karemera argues that the proceedings to date failed to meet the requirements of a
fair trial and submits that in the interests of justice the trial should begin afresh with a new bench of
Judges.* In this respect, Karemera alleges violations of hjs right to be infonmed of the charges

against him in a language he understands; that he did not receive the French versions of most

"7 Karemera's Appeal, pp. 3-3.

'* Karemera’s Appeal, pp. 3-5.

" Karemera's Appeal, pp. 5-8.

™ Karemera’s Appeal, p. 6. Karemera submits that he has filed five preliminary motions challenging the indictment,
which are still pending before the Appeals Chamber. [bid. '
¥ Karemera’s Appeal, p. 6.

2 Raremera’s Appeal, p. 0.

¥ Karemera's Appeal, p. 7.

#* Karcmera's Appeal, p. 7.

# Karemera's Appeal, p. 7.

* Karemera’s Appeal, p. 10.

Case No. ICTR-98-44-AR13bis.2 4 22 Qctober 2004
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decisions which has hindered his counsel in preparing his defence; that the Toal Chamber
systematically denied his requests for certification to appeal; that the Prosecution has tepeatedly
vatied the list of its witnesses; and that the Defence was often denied the opportunity to adequately

: : : 27
examine the wiinesses against him.
Ngirumpatse

12. Ngirumpatse requests the Appcals Chamber to vacate the Impugned Decision and order a
new trial ® Ngirumpatse submits that it is not in the interesis of justice to continue with the trial
since the proceedings have been contaminated by an apprehension of bias.” Ngirumpatse submits
that Judee Vaz withdrew from the case because of an apprehension of bias and that this
apprehension attaches to the entire period of the proceedings and contaminates over eighty rulings
made in favour of the Prosecution during the trial.*® Moreover, Ngirumpatse argues that the

apprehension of bias also attaches to the two remaining Judges.”

[O]n May 17, 2004 counsel for Dr. Mathien Ngirumpatse made an oral motion in court that Judge
Vaz be tecused if it were true that she had cohabited with one of the prosecutors. The Chamber
adjourned to consider that motion and later ruled that Judge Vaz should continue on the panel, The
remaining judges were involved in that decision and were privy to the facts on which the allepatons
of apprehension of bias (werc] based being Tudge Vaz's long standing friendship, professional
working relationships within the Government of Scnegal, and her cohabitation with Prosccutor Dior
Fall. ... The remaining judges cencurred in continuing the tial failing to regard the circumstances as
constimiing grounds for apprehension of bias. ... Herein hies a violation of the principle of nemo
judex in couse sua potest becavse the romaining judges arc ruling on an issue after they had already
countenanced Judge Vaz['s] continuation with the case after knowing of the circumstances of
cohabitation. The judges fettered their discretion under Rule 15bisDD;.. 3

13.  Ngrumpatse further submits that because Tudge Vaz was forced to withdraw from the case,
there is an apprehension that the remaining Judges “may unwittingly be adversely disposed to the

accused for forcing their sister judge to retire from the case.””

14.  Finally, in respect of apprehension of bias, Ngirumpatse submits that in reaching their
decision to continue the tdal with a substirute Judge the remaining Judges improperly considered

out of court remarks made by Defence counsel “supposedly” in praise of Judge Vaz.*

2 Karemera's Appeal, pp. 6, 8-9.

% Ngirumpatse’s Appcal, para. 33,

# Ngirumpatse’s Appeal, para. 23.

¥ Ngirumpatse’s Appeal, para. 23.

'\ Ngirumpatse’s Appeal, para. 24,

* Ngirumpatse’s Appeal, paras, 25-26. See wlso Response of Ngirumpatse 1o Prosecutor’s Consolidated Responsc 10
Appeals from “Decision Relarive a la Contnuation du Proces™, filed on 16 Angust 2004, para. 3.3.

» Ngirumpalse’s Appeal, para. 29.

* Ngirumpatse's Appeal, para. 30.

Case No. ICTR-98-44-AR15bir.2 3 22 October 2004
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15,  Ngirumpatse argues that the remaining Judges ermed in Jaw by placmg on the Defence the
burden of showing that a new trial would better serve the interests of Justlc:e * He recalls several
paragraphs of the Tmpugned Decision in which the remaining Judges held that the Defence tailed to
prove that the interssts of jusiice would be better served by a new trial.*® Ngirumpatse submits that
the burden should rather have been on the Prosecution to show why continuing the trial with a

substitute Tudee would best serve the interests of justice.”’

16.  Ngirumpatse submits that the Impugned Decision did not give sufficient weight to the fact
that the first session of the trial proceeded under an indictment that was later deemed invalid and

e g . . . 3
was replaced by an amended indictment under which the trial then continued.™®

17.  Ngirumpatse further submits that the Impugned Decision gave foo much weight to the
possibility thar some witnesses would not returmn 1o testify in the new trial, although there was no
proof to that effect.” Irreconcilably with this position, the remaining Judges indicated the

possibility of recalling some wimesses were the tal to continue with a substitute Judge,"'o

18.  Ngirumpatse submits that the remaining Judges misconstrued the position of the Defence
when they wrote that the Defence “unanimously concluded that, in the light of the various decisions
rendered ... the interests of justice would be served if the trial continues.”! Negirumpatse stresses

that the position of the Defence was the opposite.

19.  Ngirumpatse further raises a number of arguments alleging unfaimess in the trial
proceedings. He submits that Prosecution failed to make disclosures in a tmely manncr;43 that the
Judges limited cross-examination without regard to relevance;™ and that the Judges failed to ensure

that documents were presented to the Tribunal in French, hindering the preparation of defence.”

20.  Finally, Neirumpatse submits that he was denied the equal benefit of the law since the
Judges in his trial failed to ensure that the proceedings be audio-visually recorded whereas

proceedings in other cases were so recorded.*® Ngirumpatse also argues that this violated his right to

¥ Nginrmpalse's Appeal, para. 31.
3 * Ngirumpatse’s Appeal, para. 32.
Nrurumpatsc s Appeal, para. 52,
* Nrirumparse’s Appeal, para. 34,
* Npirumpatse’s Appeal, para. 36.
“ Ngirumpatsc’s Appeal, para. 36.
“ Npirumpatse’s Appeal, para. 39 quoting Impugned Decision, para. 92.
“ Ngirumpatse's Appeal, para. 39.
* Ngirumpatse's Appeal, para. 41.
* Ngirumpatse's Appeal, para. 40,
# Noirumpatse’s Appeal, para. 45.
46 Ngirumpalsc's Appeal, para. 50.
Case No. ICTR-98-44-AR15his 2 b 22 Qctober 2004



22/10 04 16:04 FAX 31705125166 ICTY CHAMBERS @oos 024

334y

a fair trial,”’ and stresses that the substitute Judge will be unable to properly appreciate credibility of
the witnesses who had already testified due to the lack of the audio-visual record which would have
enabled the Judge to assess the witnesses’ demeanour.*”® Moreover, Ngirumpatse reg_:‘:_alls that Judge
Arrey was absent during some of the testumony given in the first trial session and that Judge

: . : .49
Lattanzi was absent during some of the testimony in the second session.

According to
Ngirumpatsc, Judge Vaz was the only Judge to have been present during the entire trial >
Ngirumpatse submits that in reaching the Impugned Decision, the remaining Judges failed to take

ol : ; 51
the foregoing important circumstances into account.

Nzirorera

21.  Nzitorera moves the Appeals Chamber to quash the Impugned Decision and order a new
trial.”® He submits that the remaining Judges erred in law by placing on the accused the burden of
showing that it was in the interests of justice to re-start the trial.** In Nzirorera’s view, contintiing
the trial under Rule 156is(D) of the Rules is an extraordinary measure that can only be resorted to if
doing s0 would demonstrably serve the interests of justice_s’* It should not be for the accused to
show that he would be prejudiced by the continuaton of the trial, Tather, it is for the proponent of

the continuarion 1o demonstrarte that it would serve the interests of justice.”

22,  Nzirorera next submits that the remaining Judges erred in law by minimizing the importance
of demeanour.®® He recalls the following statement of the Appeals Chamber of the Inrernational
Criminal Tribunal for the Former Yugoslavia (“ICTY™) in the Kupreskic Judgement: “The Appeals
Chamber expects a Trial Chamber to be influenced by the demeanour of the witness in assessing the
credibility of his or her evidence™’ Nzirorera points out that in the Impugned Decision “[t]he
Judges found a reduced value of demeanour evidence where the witnesses tesufied in a language
different than the trier of fact” and asks, “If there is little value to observing the demeanour of

witnesses who speak a foreign langnage, why should an Appeals Chamber give any deference to a

N‘Tuumpatsc 5 Appeal, para. 32.

Ngrumpatse s Appeal, paras. 44, 48, 32.

* Ngirumpatse’s Appeal, para. 47.
*® Ngirumpatse's Appeal, para. 47.
2! Nu'lmmpa[hc Appeal, para. 53.

Nzwurera £ Appcal, para. 53.

# Nzirorera's Appeal, para. 16. See also “Iose:ph MNzirtoprera's Reply Brief: Appeal from Second Decision Relative ala
Contmuatmn du Proces”, filed on 12 August 2004 (“Nzirorera's Reply™), paras. 3, 9-14,
* Nzirorera's Appeal, para. 11. Nzirorera subrmits that “apart from the perceived absence of prejudice to the accused,
There were no positive citcumstances particular to this case that favour continuation of the tmal.” Nzirorera’s Reply,
%:mr.i 15

Nzrorera’s Appeal, para. 11.

*% Nzirorera’s Appeal, para. 31. See also Nzirorera’s Reply, paras. 4, 21-27.
7 Nzirorera's Appeal, para. 32 quoting Prosecutor v. Z Kupredkic et ol,, Case No. IT-95-16-A, Appeal Judgement, 23
Qctober 2001, para. 138.

Case Wo. ICTR-98-44-AR15hiz.2 7 22 Qctober 2004
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Toal Chamber's facmual findings?™ Furthermore, Nzirorera submits that the remaining Judges
erred in the Impugned Decision in giving insufficient weight o the absence of video recordings of

e 59
the proceedings.

23, Finally, according to Nzirorera, the remaining Judges erred in Jaw in the Impugned Decision
by finding that he was on notice of being charged with joint criminal enterprise ]j:sﬂzai]ity.'50 Nzirorera
argues that although he had sought clarification on this point before the trial commenced, he was
not informed of this until the indictment was amended during trial.’! By that point eight witnesses
had already restified,® of whom five had testified to crimes committed by co-accused
Rwamnakuba ®® Nzirorera submits that he had made no effort to investigate or contest these
allegations becausc, absent the application of joint criminal enterprise liability to him, these
allegations did not concern him:** and adds that a trial de nove would afford him the opportunity “to

Cross-examine witnesses to acts of his co-accused for which he is now li able.”%

24.  Additionally, in his Motion for Leave to Consider New Material, Nzirorera requests the
Appeals Chamber to take into account in considering his appeal against the Impugned Decision the
following developments: (i) that on 10 Septembér 2004 the Prosecution moved for leave to amend
the indictment; (i) that the Prosecution moved to add six new witnesses; and (i) that the
Prosecution has now disclosed a statement of Witness GFA which increases the likelihood that the

witness will need to be recalled if the trial continues.®®

Rwamakuba

25. Rwamakuba submits that under Article 20 of the Statute the accused s entitled to the
attendance of witnesses under the same conditions as witnesses against him and argues that this
would not be the case where a Judge hears some witnesses live and assesses the testimony of others

from transcripts only, without being able to observe demeanour.”’

26.  In Rwamakuba's view, there is considerable potential prejudice to the accused from the

substitute Judge’s inability to see the wimesses testify and assess their demeanour.”® Rwamakuba

** Nzirorera's Appeal, paras. 31, 33,

¥ Nzirarera's Appeal, para, 39,

% Nzirorera's Appeal, paras, 40-42, 44. See also Nzirorera's Reply, para. 5.
5! Nzirorera’s Appeal, paras. 43-44.

8 Nzirorera's Appeal, para. 40.

% Nzirorera’s Appeal, para. 48.
 Nrirorera’s Appeal, para. 48.

% Nzirorera’s Reply, para. 29.

5 Nzrorera’s Motion, paras. 2-6.

7 Rwamakuba's Appeal, para. 13.

88 Rwamakuba’s Appeal, paras. 16, 17.

Case Mo, TCTR-98-44-AR 155152 8 22 QOcmober 2004
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argues that the credibility of the witnesses who had testified thus far is at issue and that the new
presiding Judge in the case will not be able to assess it properly since he or she will not have had

the opportunity to observe their demeanour.”

27 Moreover, Rwamakuba points our that the prejudice arising from the substitute Judge’s
inability to observe the demeanour of the witnesses would affect him in particular since seven of the
thirteen wimesses who had testified thus far gave evidence substantially against him alone.”

Rwamakuba notes that Rule 82 of the Rules prescribes that each accused shall be accorded the same

rights as if he were being tried separately.”’

28,  Rwamakuba argues. that little time would be lost in the present case were the trial started
afresh since evidence was taken in little more than one month of sitting. "> Rwamakuba observes that
although the trial commenced on 77 November 2003, there have been extensive adjournments,
largely due to the Prosecution’s decision to amend the indictment.” According to Rwamalkuba, the
Trial Chamber sat two days in November, eight days in December, none in J anuary and February,
two days in March, sixteen (half) days in Apdl, and four days in May. ™ Rwarmakuba posits that this
factual background distinguishes the present case from the Butare case as well as from MiloSevic,
both cases where a substantial part of the Prosecution case had already been completed.”

Rwamakuba cautions that the time needed for the retrial should not be exaggerated, that it would
not take longer than a month, and that the observations made in the Impugned Decision concerning

the time lost if the tral were 1o re-start cannot be justified.”

»G  Rwamakuba submits that the protection of witnesses, mentioned in paragraph 83 of the
Impugned Decigion, is insufficient justification for continuing the proceedings with a substitute
Judge.” Rwamakuba notes that the Prosecution did not express any difficulty to recall witnesses to
westify in the continued trial and argues that there is no reasonable basis for concluding that the

identity of witnesses cannot be adequately protected in a retrial any more than if they were to be

recalled in a continuing trial.”

® Rwamakuba's Appeal, para. 17,
™ Rwamakuba’s Appeal, para. 17.
" Rwamakuba’s Appeal, para. 17.
2 Rwamakuba’s Appeal, para. 13.
™ Rwamakuba's Appeal, para. 13.
™ Rwamakuba's Appeal, para. 13.
7 Rwamakuba's Appeal, paras. 13, 14,
78 Rwamalkuba’s Appeal, para. 15.
" Rwamakuba’s Appeal, para. 19.
8 pwamakuba’s Appeal, para, 19.
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30. Rwamakuba cautons that there is no guarantee that the Tral Chamber would recall
witnesses in a contnued trial and submits that even if it would do so, dividing evidence in that way

. ‘o 79
15 unsatisfactory.

3], Rwamakuba submits that the proceedings in the case are tainted with a reasonable
apprehension of bias.®® “This must be viewed in the context of the leamed judge’s withdrawal in the
face of this asserted apprehension. In our submission the remaining judges have wrongly based their
decision on impartiality of the judges during the proceedings when this very issue led to the
withdrawal of the learned judge and no finding was made on the application for the judge’s alleged

appearance oOf bias ... He submits:

Where impartiality of the tribunal is put into question and where this forms the background to the
withdrawal of a judge, this sets the situation apart from other situations where a judge lsaves a case
with no question over impartiality, Where there is a reasonable apprehension of bias and a judge
withdraws in the face of a consequent application for recusal or disqualification, it is submitted that
there is no other teasonable choice but a retrial in order Lo Zpresarve the fairness of the whole mal, as
well as the accused and public’s confidence in the process.” '

32.  Rwamakuba argues that the appearance of bias in this case arises from the close association,
including cohabitation shortly before the trial and whils the case was in active preparation, between
Judge Vaz and cne of the Prosecution counsel involved in the case.™ This appearance is further
_ emphasized, according 1o Rwamakuba, by Judge Vaz’s conduct during trial, particularly during the
examinarion of Witness TM.* Furthermore, the appearance of bias was compounded by the Judge's
subsequent behaviour.® “Tt is submitted that the judge had shown that she was disturbed, annoyed,
intransigent and ultimately moved into concession and withdrawal by the defence application 11 a
manner which may suggest to the reasonable observer that she was not in fact at ease with

disclosing the truth to the defence, while recoguising the difficulty of the issue concealed for so

!!H
long. 6

33, In view of the forepoing, and balancing the modest loss of court time from a retrial against

the need to preserve the right to a fair trial, Rwamakuba seeks a reversal of the Impugned Decision

and an order for a retrial.”’

™ Rwamakuba’s Appeal, para. 18.

* Rwamakuba's Appeal, para. 21.

31 Rwamakuba's Appeal, para. 21.

*2 Rwamaleuba’s Appeal, para. 24. See also “Reply on Behalf of Rwamakuba to Prosecutor’s Consolidated Response to
Appeals from Decision Relative a la Continuation du Proces of 16 July 20047, filed on 11 August 2004, para. 2.

¥ Rwamakuba's Appeal, paras. 35, 36.

* Rwamakuba's Appeal, para. 40.

¥ Rwamakuba’s Appeal, para. 41,

% Rwamakuba's Appeal, para. 41.

¥ Rwamakuba's Appeal, paras. 20, 42.
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Prosecution

34.  The Prosecution opposes the Appeals and responds that the remaining Judges were
empowered to issue the Impugned Decision and that they did not abuse their discretion when they

. . . . . . . 3%
Leld that continuation with a substitate Judge would serve the interests of justce,

35.  In response to Karemera’s argument concerning the incompetence of the remainmng Tndges
to render the Impugned Decision, the Prosecution submits that Rule 156is(D) of the Rules expressly
empowers the two remaining Judges Lo decide whether to continue the wial with a substitute Judge

and that their ad litem status has no impact on their authonty in this regard.sg

36.  The Prosecution responds that the remﬁining Tudges did not misdirect themselves on the law
to be applied in reaching the Impugned Decision.”® Pointing to paragraph 61 of the Impugned
Decision, the Prosecution argues that the remaining Judges cortectly stated that they had “a margin
of discretion to determine whether, taking all the circumstances into account, contimung the trial
with a substitute Judge would serve the interests of jusi'.iGE."gl The Prosecution further submits that
the remaining Judges did not reverse the burden in holding that the Defence did not show that
continuing the trial would be prejudicial to the accused.” The Prosecution argues that the remaining

Judges were merely responding to the arguments made by some of the accused that continuing the

trial would be prejudicial to them.”

37.  The Prosecution further responds that the remaining Judges did not fail to rake into account
material considerations.”® The Prosecution argues that the remaining Judges did not abuse their
discretion when they concluded that the allegations of bias “do not sustain the argument that a trial
de novo would serve the interests of justice”™ because there has been no determination that bias
existed.” In the P_rosecution’s view, the remaining Judges were not competent to make a
determination on the allegations of bias lodged against them.”” Moreover, the Prosecution observes,
in response to Ngirampatse’s submission, that it is not aware of any decision by the Trial Chamber

dismissing a motion for Judge Vaz’s recusal ”®

* Prosecuror’s Response, paras. 1, 13-16.

¥ Prosecutor’s Response. paras, 9-12.

™ Prosecutor’s Response, paras. 17-20.

9 Prosecutor’s Response, para. 17 quoting Impugned Decision, para. 61
% Progecutor’s Response, para. 20, :

3 progecutor’s Response, paras. 18-20.

g'f Prosecutor’s Response, paras. 21-37.

% Prosecutor’s Response, para, 26 quoting (mpugned Decision, para. 101.
% prosecutor’s Rasponse, paras. 21, 22.

%7 prosecutor’s Response, paras, 23, 24.

* prosecutor’s Response, para, 24.
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38 The Prosecution also submits that the remaining Judges properly rejected argaments that
errors during the trial were matenal facts weighing in favour of starting the trial anew.” The
Prosecution argues that Rule 15bis(D) of the Rules is not an avenue for an appellate review of every
Tral Chamber decision in the case and that the Appellants’ arguments in this regard are an

inappropriate attempt to get the Appeals Chamber to review the case as if from [inal judgf:rlme:nt.m0

39, Moreover, the Prosecution submits that a de nove trial would not undo the decisions made in
' the case by the trial Judges and that, therefore, even if a decision made during trial were eIroneous,

it could not be a material consideration in a Rule 156is(D) decis._ion-lm

40. The Prosecution also submits that the Appeals Chamber has already tesolved Defence
objections to the amended indictment and that the Appellants have the right o seek a recall of

withesses who testified prior to the amended indictment entering nto force

41,  Furthermore, the Prosecution points out that the Trial Chamber has the inherent right to
control the proceedings and that there has been no violation of the Appellants’ 'rights, inter alia, in
limiting cross-examination, holding status conferences in closed session without them, and ruling

on questions of disclosure.'”

49 The Prosecution further responds that the remaining Judges did not give a diminished role to
demeanour. ™™ Contrary to Nzirorera’s submission, the Prosecution states that the remaining Tudges
did not conclude that observing demeanour of wimesses who speak a foreign language has little
value, ' rather, the Prosecution recalled the statement from the Impugned Decision that “there is
need 1o weigh the impact of such in-court evaluation against the usual practice in national
courts.”*® The Prosecution posits that it is certainly true that the “observer loses the inflection, tone,
and nuance of the witness’ [sic] words as they are filtered through the interpreter” and suggests: “To
the extent that their demeanour can be captured verbally, all witness’ [gic] testimony has been

audiotaped and is available for the substitute Judge to review."'"’

43.  TFinally, the Prosecution submits that in reaching the Impugned Decision the remaining

Judges did not err by giving weight to immaterial considerations. such as judicial economy or the

® prosceutor’s Response, para. 27-

100 prosecutor’s Response, para. 28.

0! progeeutor’s Response, paras. 29, 30.
122 prosecutor’s Response, para. 32.

103 progecutor’s Response, para. 33.

194 progecurer’s Responsc, para. 35.

105 praseculor’s Response, para. 35.

106 Impugned Decislon, para. 103,

107 progecutor’s Response, para. 35.
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“eourteous remarks” of Defence counsel made during an informal session on 17 May 2004.!% For

the foregoing reasons the Prosecution requests the Appeals Chamber to deny the Appeals.mg

44.  The Prosecution opposes Nzirorera's Motion for Leave to Consider New Material on the
principal ground that the developments which he seeks to bring to the attention of the Appeals
Chamber are irelevant to disposing of the issue presented in the Appeals—whether the remaining
Tudges abused their discretion under Rule 15bis of the Rules.!’” The Prosecurion argues that on
appeal from a decision under Rule 15bis, the Appeals Chamber must evaluate the same record as
was before the remaining Judges when they exercised their discretion and not take into account
subscquent developments.'" The Prosecution submits that the mere fact that he filed motions
seeking to amend the indictment and to vary the witness list has no evidentary value and should not
be taken into consideration in deciding the A];'»peals..112 Finally, the Prosecution notes that it
disclosed the statement of Witness GFA on 4 June 2004, long before Nzirorera filed his Appeal, and

- . - - . 113
that, therefore, he should have raised this matrer 1n the first instance.
Discussion

45.  The Appellants raise nomerous issues which overlap to a certain extent. Where this is the
case, they are considered together. The Appeals challenge the compelence of the two remaining
Tudges to make a decision under Rule 15bis(D) of tﬁe. Rnles and raise issues relating to the interests
of justice, including assessment of credibility in the absence of an opportunity to observe the
demeanour of witnesses, apprehension of bias, and various ancillary considerations, as well as the

allocation of the burden of persuasion under Rule 155is(D).

46,  Itis noted that under Rule 15bis(D), the remaining Judges have “the right to establish the
precise point within a margin of appreciation at which a continuarion should be ordered. In that
decision-making procsss, the Appeals Chamber can intervene only in limited circumstances, as, for
example, where it is of the view that there was 2 failure t0 exercise the discretion, or that the Trial
Chamber failed to take into account a material consideration or took info account an immaterial one

and that the substance of its decision has in consequence been affected "

198 progecutor’s Response, paras. 38, 39.

1% progecutor's Response, p. 13.

10 progecutor’s Response to Nzirorera’s Motion, para, L.
1 progecutor’s Response [o Nzirorera's Motion, para. 3.
(12 procecutor's Response to Nzirorera’s Motion, pard. 4.
1" Progecutor’s Response to Nzirorera's Moiion, para. 3.
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Applicable Law

47.  Rule 156is(D) of the Rules provides in part:

T, in the circumstances mentioned in the last sentencc of paragraph (¢), the accused withholds his
consent, the remaining Judges may nonetheless decide continue the proceedings before a Trial
Chamber with a substitute Judge if, taking all the clrcumstances imo account, they determine
pnanimously that doing so would serve the interests of justice.' 5

Comperence of the Remaining Judges to Render the Impugned Decision

A% Karemera raises the threshold issue of the legal competence of the two remaining Judges (o
render the Impugned Decision. His argument appears to be two-fold: that a Trial Chamber cannot
fupction in the absence of three Judges and that it cannot function in the absence of a Presiding

Judge who is a permanent Judge of the Tribunal.'*

49,  Rule 15bis(D) of the Rules explicitly prescribes that the “remaiming Judges” may decide to
contioue the proceedings. The Appeals Chamber noted this in the Butare case: “The new Rule
156is(D) gives judicial power to the two remaining judges, namely, the power to decide whether or
not it is in the interests of justice to continue a part-heard case with a substitute judge.” " The fact
that the remaining Judges have ad /item rather than permanent status does not change anything
under Rule 15bis(D). Article 12quater of the Statute unequivocally provides that ad litem Judges
enjoy the same powers as the permanent Judges of the Tribunal, except in expressly delimited
circumstances which do not include the power to decide to continue the proceedings under Rule

15!3;-J:.~(D).“¥j Accordingly, on 21 June 2004, the Appeals Chamber directed the remaining Judges in

"4 coe Prosecutor v. Nyiramasuhuko et al., Case No, [CTR-98-42-A15bis, Decision in the Matter of Proceedings under
Rule 15his(D), 24 September 2003 (“Burare Appeal Decision™), para. 23.
U5 Thic Rule has been applied in ICTR jurisprudence only once, in the Butare Appeal Decision. The lone ICTY
precedent for a substitution of a Judge under the ICTY Rule 156is(D) is the MiloSevic’ case, Prosecuter v. Milolevic,
Case No. IT-02-34-T, Order Pursuant to Rule 15bis(D), 29 March 2004.
118 gop Karemera’'s Appeal, p. 4.
T Burare Appeal Decision, para. 11 (emphasis added).
18 Article 12quater of the Statute provides in relevant parts:

1. During the period in which they are appointed to serve in the Imternational Tribunal for Rwanda, ad

litem judges shall:

(b Enjoy, sﬁbju—:ct to paragraph 2 below, the same powers as the permanent judges of the Internahional
Tribunal for Rwanda,

2. During the period in which they are appointed to serve in the International Tribunal for Rwanda, ad
litern judges shall not:

(b) Have power: : )
() To adopt rules of procedure and cvidence pursuant 1o article L4 of the prescnt Statute. They shall,
however, be consulted befors the adopton of those rules;
(ii) To review an indictment pursuant to article 15 of the present Statute;
(i) To consull with the President of the International Tribunal for Ewanda in relation io the
assignment of judges pursuant to articls 13 of the present Statute or in relation 1o a pardon or
commutation of sentence pursuant to articls 27 of the present Stalute;
(iv) To adjudicate in pre-trial procecdings.
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the case to te-consider their decision to continue the proceedings with a substitute Judge after

- . : s 9
siving the parties an opportumity to e heard and taking account of their submissions.'"

50. The Appeals Chamber finds that the remaining Judges were competent to render the

Impugned Decision and that Karemera's challenge on this point cannot be sustained.

Burden of Showing Which Outcome Would Best Serve the Interests of Justice

51.  Ngirumpatse and Nzirorera argue that the remainine Judges erred in law by placing upon the
accused the burden of showing that a new trial would be in the interests of justice. Neirumpatse
submits that in.' crinminal law “the burden of proof initially rests with the Prosecution....”*
Niirorera submits that as with other Rules in which the consideration of the interests of justice is a
criterion, the moving party bears the burden of showing that pmcecding as requested would serve
the interests of justice.'?! By way of an example, Nzirorera points to circumstances in which a party
seeks a deposition, closed session, or protective measures for witnesses.” Nzirorera thus submits
thar it is the proponent of continuing the trial under Rule 155is(D) who bears the burden of showing

that doing so would serve the interests of just'u:va;.123

52.  Ngirumpatse's submission is a mere recitation of the principle that the Prosecution bears the
burden of proof in the case, that is, the burden of proving the charges against the accused. This is
not ar issue here. Nzirorera’s submission likewise does not assist the Appeals Chamber in
determining the present issue because it refers to circumstances in which a party moves the court for
a particular action. This, also, is not relevant to the instant determination. In the circumstances 10
which Rule 155is(D) is addressed, it is not for a party to move the court, rather, the Rule allows the
remaiming Judges to take the initiative and act in their discretion, namely, decide to continue the
proceedings with a substitute Judge if, taking all the circumstances into account, they unanimously
determine that doing so would serve the interests of justice. The parties have a right to be heard
before the decision is made,'?* but they bear no burden of proving that continuing or not continuing

the proceedings would betrer serve the interests of justice. Accordingly. it would constitute &n error

See also Karemera and Nzirorera v. Prosecutor, Case No. ICTR-98-44-AR73.4, Decision on Interlocutory Appeals
regarding Participation of Ad Litem Judges, 11 June 2004, p. 3 (“[Plursuant 1o Article 12 quater of the Suatute of the
International Tribunal, ad litem judges enjoy the samc powers as the permanent judges of the International Tribunal,
with the exception of the tight to toview an indicument, the right to adjudicatc in pre-rrial proceedings and other
adminisirative matters specifically enumerated in paragraph 2 of Article 12 guater of the Siatute of the Internadonal
Tribunal.™),

19 yacision in the Matter of Proceedings under Rule 135is(D), para. 13.

10 Neirnmpatse’s Appeal, para. 31.

12§42 Nzirorera's Appeal, paras. 11-13.

122 Nzitorera’s Appeal, para. 13,

3 Nyirorera's Appeal, para. 11.

124 yacision in e Mater of Procesdings under Rule 15bis(D), para. 9.
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on the part of the remaining Judges to take into account that Defence submissions have not

demonstrated that re-starting the trial would serve the interests of justice.

53,  Nzirorera and Negirumpatse correctly note that in the Impugned Decision the remaining
Tudges found in respect of several issues that the Defence had failed to demonstrate that starting a
new trial would best serve the interests of jus.tit:ta.125 For example, in response to a Defence
subrmission that the Trial Chamber erred in law when it held closed sessions in the absence of the
accused, the remaining Judges stated: “The Judges fail to see in what way the Defence has
demonstrated that the Accused have suffered such prejudice as to warrant a fresh start ot the
trial.”!26 Further, summing up in the section on alleged errors of law committed during the trial, the
Judges concluded “that the Defence has not demonstrated the existence of errors of law which
support 2 finding that a trial de novo would serve the micrests of justice.”127 Similarly, when
considering the complaint that the trial proceeded under an obsolete indictment, the remaining

Judges concluded as follows:

The Judges note that in both cases, namely a trial de nove and a continuation of the proceedings, lhe

o

trial will proceed under the Indictment of 18 February 2004 or undsr the Indiciment that the Appeals
Chamber will decide on. ... Since the trial has been proceeding on the basis of operative indictment,
and as a tial de rovo would change nothing in the indictment which only the Appeals Chamber may
amend, the Judges hold that the arguments put forward by the parries fail o demonatrars that the
interests of justce would be served by a trial de nova ' :

54.  The issue under Rule 15bis(D) is whether taking all the circumstances into account, the
Judges find that conrinuing the trial would serve the interests of justice. In answering this question,
the Judges are to assess the totality of the circumstances rather than whether a party has
demonstrated that continuing or re-starting the trial would better serve the interests of justice. In the
view of the Appeals Chamber, altbough the remaining Judges noted that the Defence had not
demnonstrated certain facts, fhey did not base their findings on this observation, which would be an
immaterial consideration, but, rather, they based them on the agsessment of the underlymg
circumstances, which was material for their decision. Consequently, the Appeals Chamber finds
that the remainine Judges did not abuse their discretion by taking into account an immarerial

consideration, namely whether the Defence met a certain burden, and dismisses the Appeals on this

point.

Assessment of Credibility in the Absence of an Opportunity to Observe the Demeanour of Witnesses

55.  The Appellants submit that the remaining Judges erred by giving insufficient weight to the

128 gep Impugned Decision, paras. 63, 73, 78, 88, 92, 101,
%% Impugned Decision, para. B8.

7 Impugned Decision, para. 92.

8 Impugned Decision, paras. 64, 63.
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fact that testimonies of most of the witnesses who had testified in the case had not been video-
recorded and that, consequently, the substitute Judge would be unable 1o adequately assess the

credibility of these witnesses.

56.  The remaining Judges recalled in the Impugned Decision that Rule 90(A) of the Rules
prescribes thart, in principle, witnesses shall be heard directly by the Chambers.'? The Tudges
explained, however, that Rules 15bis and 71 of the Rules as well as the Butare Appeal Decision
establish that in exceptiona) circumstances the Trial Chamber may rule on the merits of the case
without hearing all the witnesses dircctly.130 “It is therefore all the more admissible for one of the
three Judges to do s0.”'* Consequently, in the view of the remaining Judges, “the fact thaf a
substifute Judge acquaints herself or himself with testimonies by relying solely on transcripts and
possibly on andio-recordings, which are still available even for protected witnesses, and does not
hear some wimesses directly, is compatible with fair trial and therefore with its continuation.”"** “In
the circumstances, the compatibility of such a situation with a fair trial and thus with the
continuation of the trial in issue should be evaluated by the substitute Judge as part of the process of
familiarizing himself or herself with the record of the proceedings.”’** The temaining Judges noted
that the recomposed bench proprie motu will be able to “recall a few witnesses, if it deems that the
interests of justice so require” and observed that this could be particularly contemplated in respect
of Witness GBU who testified in the absence of iudge Lattanzi.'**
57. It appears that thirteen witnesses testified in the case thus far and that eleven were protected
wimassés who testified for the Prosecution (the other two witnesses were Prosecution
investigators).'” The testimonies of the protected witnesses were heard live in court, audio-
recorded, and transcribed. However, the giving of these testimonies was not video-recorded.”*® The
record further reflects that Judge Vaz was present during the entire trial, while Judge Laitanzi was
absent for four days during most of the testimony of Wimess GBU"* and a part of the testimony of

Witness GIL ' and Judge Arrey was absent during a part of the tesiimony of Witness HF.'®

58.  In the view of the Appeals Chamber, the remaining Judges erred in éomsidering that the

'#? Impugned Deeision, para. 104.

0 {mpugned Decision, para. 104.

! rmpugned Decision, para. 104,

12 Impugned Decision, para. 104

13 Impugned Decision, para. 104,

¥ Impugned Decision, para. 106.

17 Wimesses GBG, GBV, CEA, TM, GIO, HF, GFA, GBU, GII, GIN, GIT. The Impugned Decision indicates that
twelve witnesses were heard of whom ten were protected. Impugned Decision, para. 102.
1% goe Impugned Decision, para. 102.

137 1929 April 2004,

18 92 April 2004,

% |1 December 2004

Case No. ICTR-98-44-AR156is.2 17 22 October 2004



22/10 '04 16:08 FAX 31705125166 ICTY CHAMBERS @019/024

a2s/M

substitute Judge should evaluate the “compatibility” of fair tial requirements with the fact that he
or she is to acquaint himself or herself with the tesumonies from the transcript and audio-
recordings.'® This observation is incorrect because, under the Rules, the substitute Judge is not
called upon to evaluate whether, in the circumstances, the lack of video-recordings 1s incompatible
with the requirements of a fair trial Rather, the substitute Judge is to “familiarise™ himself or
herself with “the record” of the proceedings, whatever that record may contain.'* In any event, this
is doné after the remaining Judges decide to continue the trial with a substitute Tudge. Therefore,
any evaluation of the record by the substitute Judge could have no effect on the decision to continue
the trial. Morcover, even if the substitute Judge would decide that fair trial demands that he or she
observe the protected witnesses during their testimony, the substitute Judge alone could not ensure

their recall. **

59.  The Appeals Chamber also finds that in reaching the Impugned Decision the remainng
Tudges took into account an immaterial considerarion, namely, the fact that the testimonies were

given in a language not understood by the Bench. The remaining Judges stared:

The existence of such [video] tecordings wonld certainly have made it easier for the substitute Tudge

lo cvaluats the demeanour of the witnesses in court, partcularly in terms of their credibility.

However, in view of the specificity of the proceedings before the Tribunal, where interpretation from

Kinyarwanda and the inter-mediation of two working languages affect the Chamber’ [sic] assessment

of a witness’ [sic] demsanour, there is need 10 weigh the impact of such in-court evaluation against

the usual practice in national courts.'*?
60.  The Tribunal has repeatedly emphasized the importance of observing the demeanour of
witnesses and, indeed, it is this first-hand observation which is the basis for the Appeals Chamber’s
deference to the factual findings of Trial Chambers.'** The Appeals Chamber considers that the
importance of evaluation of the demeanour of witnesses by the triers of fact cannot be discounted
on the ground that the witnesses may speak through an interpreter. Even when this is the case, the
Judges observing the witness testify have an opportunity to see his or her demeanour, assess it, and

weigh the evidence accordingly.

'“d Impugned Decision, para. 104,

41 ges Rule 15pis(D). As Judpe Hunt pointed out in his Butare dissent, Rule 135is(D) “does not give to the substituted
Tudge either the power or the obligation to determine the adequacy of the record of proceedings.” Butare Appeal
Decizion, Dissendng Opinion of Judge David Hunt, para. 36.

Y2 Gee Butare Appeal Decision, Dissenting Opinion of Judge David Hunt, para. 36.

' Impugned Decision, para. 103.

"4 Eor example in Rutagande, the Appeals Chamber stated the following: “Tt is an cstablished principle that a high
degree of deference must be shown to the factual findings of a Trial Chamber, and the Appeals Chamber has regularly
recalied that it will not lightly disturb findings of fact by a Trial Chamber, Such deference is based essentially on the
fact that the Trial Chamber has the wdvontage of observing witnesses in person and hearing therm when they arz
testifying, and so are better placed fo chonse between divergent accounts of one and the same event. Trial Judges are
better placed than the Appeals Chamber to assess witness reliability and credibility, and to determine the probarive
value 1o ascribe to the evidence presented at triul.” Rutaganda v. Prosecutor, Case No. ICTR-96-3-A, Judgement, 26
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§1.  Having regard to the two errors mentioned in paragraphs 58-60, the Appeals Chamber holds
that the remaining Judges took into account immaterial considerations and that the substance of
their decision has, as a result been affected.

e

Apprehension of Bias

62,  Ngirumpatse and Rwamakuba submit that it cannot be in the interests of justice to continue
the irial since the proceedings have been tainted by an apprehension of bias arising from-Judge
Vaz's close association and cohabitation with a Prosecution counsel and her subsequent withdrawal

from the case in the face of the asserted apprehension of bias.

63.  The remaining Judges have considered in the Impugned Decision submissions concerning

the alleged appearance of bias.'*’

The remaining Judges have recalled that Judges of the Tribunal
enjoy a presumption of impartality and that, to sustain an allegation of appearance of bias,
objective evidence must be presented.”ﬁ “As the impartiality of the three Judges of the Chamber
has been definitely confirmed by the Bureau, and as the Defence has not adduced further objective
evidence in support of its allegations of bias on the part of the Judges and, therefore, of the
unfairness of the proceedings to date, the Judges [sic] that the Defence submissions do not sustain

the argument that a trial de novo would serve the interests of justice.”™’

64,  The Appeals Chamber recalls that the Bureau dismissed applications lodged by Nzirorera,
" Rwamakuba, and Ngirumpatse for the disquahfication of all three Judges on the basis of their lack
of impartialify evidenced by their decisions in the case.'*® Additionally, the Appeals Chamber notes
that following Judge Vaz's withdrawal from the case, the Burean dismissed as moot Nzitorera’s and
Rwamakuba’s applications for Judge Vaz's disqualification on the basis of her close association

with a Prosecution counsel.*?

65. The Appeals Chamber finds that the remaining Judges erred in the exercise of their
discretion when they took into account that the Bureau has confirmed the impartiality of all three
Judges."™® While the Bureau has denied two motions for disqualification of the three trial Judges

which were based on their decisions, the Bureau has not passed on the question of apprehension of

May 2003, para. 21 (citations omitted, emphasis added). The Appeals Chamber also observed that in reviewing the
faclual findings of Trial Chambers it only has at its disposal transcripts of the testimonies. fd. n. 36.

'45f See Tmpugned Decision, paras. 93-101.

1 Impugned Decision, para. 100.

7 Impugned Decision, para. 101.

1% See Decision on Motion by Karsmera for Disqualification of Trial Judges, The Burean, 17 May 2004; Decision on
Motion by Nairumpatss for Disqualificarion of Tral Judges, The Bureau, 17 May 2004.

142 ge¢ Decision on Mations by Nzirorera and Rwamakuba for Disqualification of Judge Vaz, The Burcau, 17 May
2004
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bias allegedly arising from Judge Vaz's admitted association and cohabitation with a Prosecution

. . 51
counsel involved in the case.'

66. The Appeals Chamber notes that the allegations of appearance of bias are supported by
Judge Vaz’'s admission of association and cohabiration with a Prosecution counsel who was one of
the trial aitorneys appearing in the present case.'””” The question remains whether these
circumstances gave rise to an appearance of bias. In a finding repeated in the jurisprudence of both
this Tribunal and the International Criminal Tribunal for the Former Yugoslavia, the ICTY Appeals

Chamber stated in the FurundZija Judgement:

...the Appeals Chamber finds that thers Is a gencral rule that a Judge should not only be subjecnvely
free from bias, but alsq that there should be nothing in the surounding circumstances which
objectively gives rise to an appearance of bias. On this basis, the Appeals Chamber considers that the
following principles should direct it in interpreting and applying ihe fmpartiality requirement of the
Statute:

B. There is an unacceptable appearance of bias if:

E?ﬁmgﬂdmumﬂmms would lead a reasonable observer, properly informed, to reasonably apprchend
67.  This finding informs the interpretation of Rule 15(A) of the Rules.'** Rule 15(A) provides,
in part, that “[a] Judge may not sit at a trial or appeal in any case in which he has a personal interest
or concerning which he has or had any association which might affect his impartiality.” The
particular circumstances involved here include, in addition to the admitted association and
cohabitation, the fact that Judge Vaz did not disclose these facts until Defence counsel expressly
raised this matter in court and that she withdrew from the case after Defence lodged applications for
her disqualification on this basis and before the Burean decided the disqualification motions. The
Appeals Chamber finds that these circumstances could well lead a reasonable, informed observer to
objectively apprehend bias. The Appeals Chamber emphasizes that this is not a finding .c)'f actual
bias on the part of Judge Vaz, but rather a finding, made in the interests of justce, that the

circumstances of the case gave rise to an appearance of bias.

68. The Appeals Chamber notes Ngirumpatse’'s argument that the appearance of bias also
attaches to the remaining Judges by virtue of their decision to continue the trial with Judge Vaz on
the Bench after learning of her association and cohabitation with the Prosecution counsel. In

presenting this argument, Ngirumpatse did not provide specific references to the record. In both his

130 &2e Tmpugned Decision, para. 101.

Wl 8e¢ Decision on Morions by Nzirorera and Rwamakuba for Disqualification of Judge Vuz, The Bureaw, 17 May
2004.

' Sag T. 27 April 2004 pp. 24-23.

13 Prosecutor v. Furundsija, Case No. TT-95-17/1-A, Tudgement, 21 Tuly 2000 (“FururdZiju Appeal Judgement™), para.
189. See also, e.g., Rutaganda v. Prosecutor, Casc No. ICTR-96-3-A, Judgement, 26 May 2003, para, 39.

13 See Furundfije Appeal Judgement, pura. 191,
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Appeal and Reply he refers to a decision made on 17 May 2004.1° Tt is clear from the context that
Ngirumpatse had the 27" of April 2004 in mind when he referred to 17 May. On that day,
Ngirumpatse’s counsel confronted Judge Vaz in court with the “rumour” that she had a close
association with a Prosecution counsel and that they had cohabited during the preparation of the
case. Ngirumpatse’s counsel characterized this as a motion.™® Tudge Vaz answered by explaining
the nature of her relationship with the counsel. There appears to have been no decision on
Ngirumpatse’s counsel’s submission. Subsequently, on the same day, Nzirorera’s counsel Peter
Robinson made a motion in court for Judge Vaz's recusal on the basis of her association with the
Prosecution counsel (he also lodged another motion at the same time).'’ Judge Vaz ruled as
tollows: “Please, we therefore like to respond to the two mortions made by Counsel Robinson. We
dismiss both of them. I shall not step down or disqualify myself, and you may file the motion

pursuant to Rule 154451

69.  Having found that the appearance of bias attached to Tudge Vaz, the Appeals Chamber now
finds thar this appearance also extended to Judges Lattanzi and Arrey because, although aware of
the circumstances of Judge Vaz’s association with the Prosecution counsel, they acquiesced in

rejecting Nzirorera's motion and, therefore, in continuing the trial with Judge Vaz on the Bench.

Other Issues

70.  The Appellants raise a number of other issues, none of which appears to sufficiently support
the claim that the remaining Judges abused their discretion in reaching the Impugned Decision.
These issues relate, for example, to the Judges’ consideration that protected witnesses would be
exposed to risk by repeated trips to the Tribunal, that some witnesses may refuse to return in the
event of a re-trial, and the length of time needed for a re-tral.

‘ 71. The Appellants also raise issues related to the indictment. Karemera argues that it would not
be proper to continue the trial when the Appeals Chamber is considering the challenge to the
indictment. The Appeals Chamber has already rendered its decision on Rwamakuba’s inter]ocutory
appeal concerning joint criminal enterprise, the only interlocutory appeal pending in this case, and
this issue is thﬂrefofe moot."”® N girumpatse and Nzirorera submit that the trial proceeded under an

‘ indictment that was amended during the tral and allege unfairness arising from thar: The Appeals

Chamber has already addressed Ngirumpatse’s and Nzirorera’s concerns about the indictment in the

' Ngirumpatse's Appeal, para, 25; Ngirumpatse’s Reply, para. 3.3,

361,27 April 2004 p. 23.
571, 27 April 2004 pp. 28-29.
T, 27 April 2004 pp. 29-30.
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8 Aptil 2004 Decision on Interlocuiory Appeal Regarding Moetion for Declaration of Mismal and on
Motion to Suspend Tral and in the 27 Augnst 2004 Decision on Interlocutory Appeal Against
Deetsion of 13 February 2004 Partially Granting the Progecutor’s Motion for Leaye to Amend the
Indictment. To the extent that Ngirumpalse and Nzirorera have other concerns about the indictment,

they should raise them in the Tral Chamber, rather than on appeal afsing under Rule 156is(D).
Disposition

72, For the foregoing reasons, on 28 September 2004 the Appeals Chamber found, Judge
Schomburg dissenting, that the remaining Judges erred in the exercise of their discretion in reaching
the Impugned Decision to continue the proceedings with a substitute Judge. The Appeals Chamber
granted the Appeals on the poinis of assessment of credibility in the absence of an opportunity Lo
observe the demeanour of witnesses and apprehension of bias. The Appeals Chamber dechned to
consider Nzirorera’s Motion as it has been rendered moot by the decision to quash the Impugned

Decision. Judge Shahabuddeen appends his Declaration concerning the issue of bias.

Done in English and French, the English text being authoritative.

d\\ﬂ. CAAN, &’\ NS T
Theodor Meron '
Presiding Judge

L Done this 22nd day of October 2004,
At The Hague,
The Netherlands,

Seal of the International Tribunal

19 o amakuba v. Prosecutor, Case No. ICTR-98-44-AR72 4, Decision on Interlocutory Appeal Regarding Application
of Joint Criminal Enterprise to the Crime of Genocide, 22 Ocober 2004

Case No. ICTR-58-44-AR15his.2 22 22 Qctober 2004



22/10 '04 16:10 FAX 31705125166 ICTY CHAMBERS goz24/024

AAZ

DECLARATION QF JUDGE SHAHABUDDEEN

I support today’s decision only on two erounds. These are, first, the evaluation problem, referred to
n paragrﬁph 58 of the decision, and, second, the language problem referred to in paragraphs 5% and
60 of the decision. | do not consider it necessary to make a finding as to whether an appearance of
bias attached to Judge Vaz, and I do not find that there was any such appearance in the case of tﬁe

two remaining Judges.

Done in English and in French, the English text being authorntative.

Dated 22 of October 2004

At The Hague
(S . .
The Netherlands F&HL ol
Mohamed Shahabuddeen
[Seal of the Tribunal}
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