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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Vioiaﬁons Committed in the Territory of Neighbouring States between 1 January 1994 and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of "Joseph Nzirorera’s
Appeal from Decision on Tenth Rule 68 Motion” filed on 11 March 2008 ("Motion” and
“Appellant”, collectively). The Prosecution filed its Response opposing the Motion on 20 March
2008." The Appeliant filed his Reply on 26 March 20082 and a Supplemental Submission on 16

April 2008,
A. Background
2. This is an appeal against the “Decision on Joseph Nzirorera’s Tenth Notice of Disclosure

Violations and Motion for Remedial and Punitive Measures” of 5 February 2008 (“Impugned
Decision™. In the Impugned Decision, the Trial Chamber infer alia held that a certain document
from the United States Embassy in Kigali (“Document 2) was not exculpatory and that it “has
found no prima facie showing that the Prosecutor has violated Rule 68 (A)” of the Rules of
Procedure and Bvidence of the Tribunal (“Rules™).* On 4 March 2008, the Trial Chamber granted
certification to appeal this finding.” On 16 April 2008, the Trial Chamber partially reconsidered the
Impugned Decision in relation to another document which originated from the State Department of
the United States and held that the Prosecution had violated Rule 68 (A) of the Rules by not
disclosing this document to the Appellant.®

B. Submissions

3. The Appellant requests reversal of the Impugned Decision and a return of this matter to the
Trial Chamber for the defermination of an appropriate remedy.” He arpues that in reaching the
Impugned Decision, the Trial Chamber misinterpreted Rule 68 of the Rules,’ rendering a decision

contrary to the letter and spirit of the rule. He further claims that the Impugned Decision is contrary

! Prosecutor’ s Response to Joseph Nzirorera’s Interloculory Appeal from Decision on Tenth Rule 68 Motion, 20 March
2008 (“Rcsponsc™).

! Reply Brief: Joseph Nzirorera's Appeal [rom Decision on Tenth Rule 68 Motion, 26 March 2008 ("Reply™).

? Supplemental Submission: Joseph Nzirorera's Appeal from Decision on Tenth Rule 68 Motion, 16 April 2008
(“Supplemental Submission™). The Appeals Chamber will not consider the Supplemental Submission as the Rules do
not provide such a filing.

* impugned Decision, paras. 16-23, 37.

* Decision on Joseph Nzirorera’s Application for Certification to Appeal Decision on Tenth Rule 68 Motion, 4 March
2008 (“Decision Granting Certification™).

¢ Decision on Motion for Partial Reconsideralion of ihe Decision on Joseph Nzirorera’s Tenth Notice of Rule 68
Violation, 16 Aptil 2008.

’ Mgtion, para. 36.

! Motion, para. 35.
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to decisions of the Appeals Chamber in which the application of the rule has been considered.” He
argues that the Trial Chamber erred as a matter of law in holding that the Prosecution may withhold
exculpatory information from diselosure under Rule 68(A) of the Rules, where such information is
“mixed® with inculpatory information”.'® The Appellant thus claims that the Impugned Decision

creates jurisprudence that will detrimentally affect the faimess of all trials.!!

4, The Appellant contends that the Trial Chamber incorrectly interpreied the law on what
constitutes exculpatory mmaterial.'? In this regard, he submits that the Trial Chamber misunderstood
the “fundamental purpose™ of Rule 68 of the Rules and that the Trial Chamber considered
Document 2 as if the Defence were seeking to admit it into evidence as 4n exhinit.'” The Appellant
also submits that the Trial Chamber’s approach contravenes the express language of Rule 68, which
requires disclosure of any material suggesting the innocence of an accused or affecting the
credibility of the Prosecuiion’s evideuce,'* He argues that Rule 68 does not cnvision a balancing
test, as employed by the Trial Chamber, but rathet broad disclosure of any malerial thal could

cqnceivably Assist the acmmed.”

3. In response, the Prosecutivn contends that the Mation should be dismissed in its catircty,'®
as the Appellant has advanced no copent argument 1o suppott the contention that the Trial Chamber
committed 4 legal error in rendering the Impugned Decision.!” It submits that the 'I'rial Chamber did
not hold that the Prosecution may withhold exculpatory information from disclosure under Rule
68(A) uf the Rules where such information is “mixcd” with inculpatory information.'® The
Prosecution states that the Trial Chamber ruled thar the Prosecution did not violate its disclosure
obligations, as Document 2 was not exculpatory material deliberately withheld, as implied by the
Appella,nt,w The Prosecution claims that Document 2 was made available to the Defence as

“relevant material” through the Elcetronic Disclosure Suite, under Rule 68(B) of the Rules.?

? Motion, para. 35.

" Mation, paras. 3, 10).

" Motion, para. 35,

2 Motion, pacas, 14, 15,

13 Maton, pars. 22,

" Motion, para 31.

1 Molon, para. 31.

14 Recponse, paras, 6, 25,
Response, para. 6.
Respanse, para. 6.

'® Response, para. 10,

* Response, para. 10.
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(. Standard of Review

6. Under Rule 68(A) of the Rules, the Prosecution is obliged to disclose, in zood faith,
exculpatory and other relevant material to an accused.?! In the Impugned Decision, the Trial
Chamber ruled that the Prosecution did not violate this obligation in relation to a particular
document.? As such a ruling relates to the general conduct of trial proceedings, the Impugned
Decision is a discretionary one, to which the Appeals Chamber must accord deference.*® Where an
appeal is filed against a discretionary decision of a Trial Chamber, the issue on appeal is not
whether the decision was correct, in the sense that the Appeals Chamber agrees with it, but rather
whether the Trial Chamber has comectly exercised its discretion in rendering the decision **
Consequently, the Trial Chamber’s exercise of discretion will only be reversed where it is
demonstrated that the Trial Chamber committed a discemnible error in rendering the Impugned
Decision, based on an incorrect interpretation of the governing law, a patently incorrect conclusion
of fact, or where the Impugned Decision was so unfair or unreasonable as (0 constitute an abuse of

the Trial Chamber’s discretion.”

D. Discussion

7. The Appellant’s contention is that the Trial Chamber erred in law when it held in the
Impugned Decision that the Prosecution may withhold exculpatory information from disclosure
under Rule 68(A) of the Rules, where such information is “*mixed’ with inculpatory information™.*®
The Appeals Chamber notes that the Trial Chamber indicated that “it only applied its principle
regarding mixed exculpatory and incriminatory information to decide the admissibility of one of the

seven documents at issue in the [I[Jmpugned [D]ecision, [Document 2]”. It concluded therefore that

2 Ferdinand Nohimona et al. v. The Prosecutor, Case No. ICTR-99-52-A, Decision on Motions Relating to the
Appellant Hassan Ngeze's and the Prosecution’s Requests for Leave to Present Additional Evidence of Witnesses
ABCI1 and ER, 27 Novembcr 2006, para. 11.

“ Se¢ Impugned Decision, paras. 21-23.

® The Prosecutor v. Edouard Karemera et al, Casc No. ICTR-98-44-AR73.11, Deeision on the Prosecution’s
Interlocutory Appeal Concerning Disclosure Obligations, 23 January 2008 (“Karemera et al. Decision of 23 January
2008™), para. 7 referning o The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73.10, Decision on
Nzirorera's Interlocutory Appeal Concerning his Right Lo be Present at Trial, 3 October 2007, para. 7 (“Karemera et al.
Decigion of 5 Qetober 20077); The Prosecutor v. Elie Ndavambaje et al., Caze No, ICTR-98-42-AF73, Decision on
Joseph Kanyabashi’s Appeals against the Decision of Trial Chamber II of 21 March 2007 concerning the Dismiszal of
Molions o Vary hiz Wimess Ligt, 21 August 2007 ("Ndayvambaje er al. Decision of 21 August 2007").

% The Prosecutor v. Vojislav Sefelj, Case No. IT-03-67-AR73.5, Decision on Vojislav Se¥elf’s Interlocutory Appeal
Againgt the Trial Chambear’s Decision an Form of Disclosure, 17 April 2007, para, 14.

2 Karemera et al. Decision of 23 Tanuary 2008; para. 7 releming 1o Karemera et al. Decision of 5 October 2007, para.
7. Ndayambaje et al. Decision of 21 August 2007, para. 10

6 Moticn, paras. 3, 10.
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“certificaion of this issue will be limited to the Chamber’s decision regarding that document
Only’"' 27
8. The Appellant submits that Document 2 contains a portion of information that is

exculpatory, as it contradicts the Prosecution’s evidence that the MRND and CDR parties conspired
together to exterminale Tutsis®™® and states that neither the Prosecution nor the Trial Chamber
disputed that this portion of information is exculpatory. The Prosecution pointed to other parls of
Document 2 which it claimed were incriminatory,zg while the Trial Chamber merely concluded that
there was “no prima facie showing that Document 2 containg exculpatory information”.® The
Appellant argues that the Trial Chamber evaluated the information in Document 2 as if the Defence
was secking (0 admit the document as an exhibit,ﬂ even though Rule 68 of the Rules is not an
adinissibility prevision Lut a discloswre peovision.™ ITe assects that the Trial Chambe s approacls is

at odds with that employed by the Appeals Chamber in relation to exculpatory evidence.*

9. The Appeals Chamber notes that Rule 68(A) of the Rules imposes an obligation on the
Prosecution to disclose to the Defence, as soon as practicable, any material which, in the actual
knowledge of the Prosecution, may suggest the innocence or mitigate the guilt of an accused or
affect the credibility of the evidence led by the Prosecution in that particular case. The
determination of which materials are subject to disclosure under this provision, is a fact-based
enquiry made by the Prosecution. If an appellant wishes to show that the Prosecution is in breach
of its disclosure obligation, he or she must (1) identify specifically the material sought; (2) present a
prima facic showing of its probable exculpatory nature; and (3) prove that the material requested is

in the custody or under the control of the Prosecution. *

= .. Decision Granting Certification, para. 7.

Muuun paras, 11, 12,

 Motion, paras. 12, 13,

3 lmpugncd Dcc:;smn para. 23.

Mouon para. 2

Mouon para. 23

MOtan paras. 24-30,

% Ferdinand Nahimana et al. v. The Prosecutor. Case No. ICTR-90. 52-A, Decigion on Appellant Jean-Bosco
Barayagwwa 5 Motions for Leave to Present Additional Evidence pursnant 1o Rule 115 of the Rules of Procedure and
Evidence, & December 2006 {(*Nalimang et al. Decision of 8 December 2006™), para. 34, releming lo inter alia
Ferdinemd Nahimana et al v. The Prosecutor, Casc No. ICTR-92-52-A, Decision on Appellani Jean-Bosco
Barayapwiza's Motion Requesting that the Prosecurion Disclosure of the Interview of Michel Bagarapaza Be Expunged
from the Record, 30 October 2006, para. 6; The-Prosecutor v. Bdouard Karemera et al., Case No. ICTR-98-44-AR73.6,
Decision on Joseph Nzirorera’s Interlocutory Appeal, 28 April 2006, para. 16.

*" Nahimana et al. Decision of 8 December 2006, para, 34
5
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10. In the present case, the Appellant specifically identified the material sought and the
Prosecution conceded before the Trial Chamber that Document 2 was in its I:rcrssessicm.m5 However,

the Prosecution indicated that the material sought was not exculpatory.”’

11.  The Appeals Chamber notes that the Trial Chamber considered the portion of information in
Document 2 referred to by the Appellant but concluded that “Document 2, when read in its entirety,
does not tend 10 suggest that there was no relationship between the CDR and MRND I:n.elrt:if.:s"'.:”i In
arriving at this conclusion, the Trial Chamber reasoned that when a document containg both
exculpatory and incriminating inforrnation on the same issue, all the information on that particular
issue “must be read in context”.* It further reasoned that “only information, that, when read in its
entirety fends to be exculpatory, must be disclosed under Rule 68(A) [of the Rules].™
Consequently, for the Trial Chamber, Document 2 did not suggest the innocence or nﬂﬂgate the
alleged guilt of the Appellant or affect the credibility of the Prosecution’s case, pursuant to Rule
68(A) of the Rules. The Appeals Chamber will congider whether the Trial Chamber committed a

discernible error in its reasoning and conclusion.

i2_ The Appeals Chamber agrees with the Appellant’s contention that Rule 68 of the Rules, as a
rule of disclosure rather than admissibility of evidence, imposes a categorical obligation to disclose
any document or witness statement that contains exculpatory material. Consequently, this obligation
is not subject to a balancinyg test. Because the Trial Chamber applied an incorrect legal standard, it
by definition committed a discernible error. The Appeals Chamber notes that the Trial Chamber
carlier considered alleged violations of Rule 68(A) of the Rules,”’ and adopted the reasoning from a
decision in the Bagosora et al. case.* In that case, the Tral Chamber, when considering whether
certain witnesses’ statements contained excuplatory material, ruled that:

whether [the] information “may snggest the innocence or mitigale the goill of the accused” must

depend on an evalvation of whether there i5 any possibility, in Hght of the submissions of the

parties, that the information could be relevant to the defence of the accused.™
The Appeals Chamber considers this to be the correct standard for assessing whether certain
malerial is to be considered as exculpatory within the meaning of Rule 68(A) of the Rules. In this

¥ Impugned Decision, para. 16.

3 Impugned Decision, paras. 3, 5.

** Impugned Deeision, para. 23.

* Impugned Decision, para. 20.

* Impugned Dectsion, para. 20.

H See The Prasecutor v. Edouard Karemera et al., Case No, ICTR-98-44-T, Decision on Joseph Nzirorera's Notice of
Rule 68 Violations and Motions for Remedial and Punitive Measures, 23 Qctober 2007 (*Karemera et al, Decision of
25 Qcrober 2007™).

‘uj{'areme:r_a er.el. Decigion of 25 October 2007, para. 6, referring to The Prosecwtor v. Bagosora et al., Case No. ICTR-
08-41-T, Decision on Disclosure of Defence Withess Statements in the Possession of the Prosecution Pursuant to Rule
GB(A), 8 March 2006 (“Bagosora et al. Decision™) para. 3.

6
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case, the Trial Chamber, by reasoning that exculpatory material in a document conld be rendered
nngatory by the existence of inculpatory material, applied an incorrect legal standard resulting in an

abuse of its diseretion.

13.  The only remaining question concerns whether Document 2, in fact, contaihs exculpatory
material. As the Trial Chamber itself recognized, Document 2 contains some information which
suggests. that there is no relationship between the MRND and CDR parties. This is particularly
relevant to the Appellant in view of the Indictment inter alia alleging that the Appellant participated
in a joint criminal enterprise with a number of persons including the leader of the CDR party, Jean-
Bosco Barayagwiza, and that he also committed conspiracy to commit genocide with Jean-Bosco
Barayagwiza.** Furthermore, the Appellant asserts that Prosecution witnesses have testified to an
agreement between the MRND and CDR parties, and that these parties had a secret pact to
persecute Tatsis.* Document 2 reports that in 1992, leaders of both the MRND and CDR parties
contended that these parties were separate with totally different ideologies and that both parties
were critical of each other.* If the Trial Chamber had applied the correct legal standard the Appeals
Chamber is satisfied that it would have held that Document 2 contains exculpatory material and is

subject to disclosure pursuant to Rule 68(A) of the Rules.

14.  On the basis of the foregoing, the Appeals Chamber holds that the Trial Chamber erred in
finding that there was no prima facie showing that Document 2 contained exculpatory information
and that by not disclosing it, the Prosecution had not violated Rule 68(A) of the Rules.
Consequently, this matter is remitted to the Trial Chamber to determine whether the Appellant is
prejudiced by the Progecution’s violation of Rule 68(A) of the Rules and the appropriate remedy, if

any.
E. Disposition

15.  For the aforementioned reasons, the Appeals Chamber GRANTS the appeal filed by Joseph
Nzirorera; REVERSES the Impugned Decision in part; and REMITS the matter to the Trial
Chamber to determine whether Joseph Nzirorera is prejudiced by the Prosecution’s violation of

Rule 68(A) of the Rules and an appropriate relief, if required.

2 Bugosora et al. Decision, para. 3.

™ See Amended Indictment of 3 April 2008, paras. 6(iii), 23.
* Motion, paras. 7-9.

48 Document 2, pp. 7-8.

7
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Done in English and French, the English text being authoritative.

MM

Jondge Fausto Pocar,

Done this 14% day of May 2008,
at The Hague,
The Netherlands.

Presiding

8
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