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INTRODUCTION

i. The seventh session in this case is scheduled to begin on 10 March 2008, with the

opening ofthe case.l The Defence for Karemera will be rhe first to call witnesses'2

2. On 25 J 2008, the Defence for Nzirorera moved the Chamber to issue a

subpoena to L6on and allow him to testifi by video-link.3 Though not opposing the

issuance of the

Arusha.a

per se, lhe Prosecution requests that L,6on Mugesera be heard in

3 .  On28J 2008, the Defence for Nzirorera also moved the Chamber to issue a

subpoena to the of Rwanda, Paul Kagame, directing him to submit to an interview.5

The Prosecution

assassinations of

inelevant to and

must demonstrate

while the President 's testimony may not be determinative of whether the Accused

are guilty ofthe in the indictment, it is certainly relevant and necessary'7

DELIBERATIONS

Applicable Law

4. Under Rule of the Rules of Procedure and Evidence ("Rules"), a Trial Chamber

may issue such as may be necessary for the purposes ofan investigation or for the

preparation or of the trial. When moving the Chamber to do so, the requesting parry

(1) reasonable attempts to obtain the voluntary cooperation of the

witness have been (2) the witness has information which can materially assist the

the motion, arguing that the President's testimony on the

Habyarimana, Emmanuel Gapyisi, and Fdlicien Gatabazi is

for the Defence case,u The Defence for Nzirorera replies that

y. Edouard Karefiera, Mqthieu Ngirumpatse and Joseph Nzirorerq ("Karemerq et

44. Ddcision relative d la requ€te d'Edouard Karemera en prorogation de ddlai pour

Scheduling Order (TC), 7 Dcc€mber 2007.
fs Motion for Subpoena to L6on Mugesera, filed 25 January 2008 ('Nzirorera's

to Joseph Nzirorera's Motion for Subpoena to L€on Mugesera, filed 30 January

era Response").
's Motion for Subpoena to President Paul Kagame, filed 28 January 2008

to Joseph Nzirorera's Motion for Subpoena to President Paul Kagame, filed 4

s Kagame Response").
Nzirorera's Motion for Subpoena to President Paul Kagame, filed 7 February 2008

al"), Case No. ICTR
soumettre les inf, et documents requis par I'Article ?3 ter du Rdglement (TC), 18 January 2008 '
2 Karemera et
I Joseph N
Mugesera Motion").
a Prosecutor's
2008

7 Rcply Briel

("Nzirorera's Kagame
o Prosecutor's
February 2008

('Nzirorera's Kagame

Prosecutor v. Edouard Mqthieu Ngirumpqtse and Joseph Nzirorcr'a, Case No ICTR-g8-44-T
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applicant in respect clearly identified issues relevant to the trial; and (3) the witness'

testimony is and appropriate for the conduct and fairness ofthe trial.6

5. The Trial is vested with discretion in determining whether the applicant

succeeded in making required showing, this discretion being necessary to ensure that the

compulsive and ve mechanism ofthe subpoena is not abused.e The use of subpoenas as

for Nzirorera provi a detailed account of the information obtained during the interview,

their relevance to in Joseph Nzirorera's trial, and L6on Mugesera's refusal to testify

Prosecution objects to the Defence for Nzirorera having submitted abefore the Tribunal.

personal declaration this effect in lieu ofa declaration by Ldon Mugesera himself.

aj udicial power to

criminal process.ro

Motion to Subpoena Mugesera

6. In the

with L6on

7. The Trial

defence counsel

Defence for N

'  see e.g.
8 February 2006. para.
Request for a
Bagosora, Grdtien
T, Decision on Request
23 June 2004, para. 4;

I must be balanced with the need to serve the overall interests ofthe

case, the Defence for Nzirorera submits that on 5 January 2008, he met

in Qu6bec City, Canada, for approximately seven hours. The Defence

bers of the Tribunal have previously accepted swom affidavits from

no other means of relaying information obtained from a witness or

; The Prosec tol r. Aloys Simba, Case No' ICTR-01'76-T, Decision on the Defence

for witness SHB (TC), 7 February 2005, para. 3; The Prosec tor v Thioneste
', ,4loys Nlobakwe, Anatole Nzegilamva ("Bagosora et al"), Case No. ICTR-98-41-
Subpoena of Major Ceneral Yaache and Cooperation ofthe Republic ofGhana (TC)'

Proseculor r. Hdlito,ric, Case No. IT-01-48-AR73, Decision on tie Issuance oi

2004, para. 7 ("Halilovic Decision").
rn, paia. 6; The Prosecutor v. Casimb Bizimungu, Juslin Mugenzi, Jlr6me-Cltment
M giraneza ("Bizimungu et al."), Case No. ICTR-99-50-T, Decision on Jdr6me-

; Request for a Subpoena (TC), dated 26 September 2007 ' pata. 4 ("Bizimungu
,r y. Milosevic, Case No, lT-02-54-T, Decision on Assigned Counsel Application for

of Tony Blair and Gerhard Schrttder (TC), 9 December 2005, para. 35 ("Milosevic

para, 10.
et al, Decision on Prosper Mugiraneza's Request for a Subpoena (TC), 23 January

demonstrating that a refuses to testiry was available.rl While it is ideal to have more

objective forms of onstration, such as copies of letters or emails (as provided by the

in its motion to subpoena President Kagame) or signed witness

statements, the ber recognizes that this is not always possible'

e, al, Decision on the Defence Motion for Issuance of Subpoena to witness T (TC)

Subpoenas (AC), 21 J

Bicanumpaks, Prosper
Cldment Bicamumpaka
Decision"); Ifu
Intenierv and T
Decision") ; Bagosora al, Decision on Request for a Subpoena for Major Jaaques Biot (TC), 14 July 2006,

para. 2 ("Bagosora
ro Hali lovic

Halilovic

se€ e.g.
2008; se€ also Decision.

' 1 . " -
.t, I
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I
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this is not sufficient

shown that all

wltness.

11. The motion

video-link testimony

Patriotic Front ("RP activities leading up to and including the assassination of President

Habyarimana. A ing to the Defence for Nzirorera, a response to this letter was never

received. Annex "B of the Motion is a copy of a letter sent over four years later requesting

to meet with Presi Kagame. This request was formally refused by the Rwandan Ministry

of Justice in a letter 25 January 2008, a copy of which is provided at Annex "C" ofthe

motion. Based on the Chamber finds that the Defence for Nzirorera has demonstrated

that it has made attempts to obtain the voluntary cooperation ofthe witness.

r2 Nzirotera's

obtain President

letter sent on 2

Jos€ph
testimony of
L6on Mugesera,
Mugesera's speeches
Mugesera hide and
Mugesera's to a plan to exterminate the Tutsi.
'" Nzirorera's Mofior, oaras. 10-13 and Annexes "A", "B", and "C"

3t*7
Decision on Joseph N. 's Motionsfot Subpoena to Lion Mugesera and President 19 February 2008
Paul Kagame

8. The Defence Nzirorera declares "under penalty of perjury"'' that L6on Mugesera

was asked if he testifo at Joseph Nzirorera's trial, and that he refused to do so because

he believes the T to be an illegitimate court. The Defence for Nzirorera only shows

that it attempted to persuade L6on Mugesera to come to testiry. The Chamber finds that

conclude that all reasonable attempts have been made.

9. Although Chamber is satisfied that the testimony of L€on Mugesera could

materially assist Nzirorera in the presentation of his defence in connection with the

issues set out in his Motion,l3 the Chamber is not satisfied that Nzirorera has adequately

steps have been taken to obtain the voluntary cooperation of the

10. Civen that subpoena is requested for 2 December 2008, the Chamber finds that

the Defence for has amole time to make additional reasonable efforts to gain Ldon

Mugesera's cooperation.

Motion to Paul Kagame

12. The Defencefor Nzirorera provides a detailed account of the efforts it has made to

's voluntary cooperation.ra Annex "A" ofthe Motion is a copy ofa

2003 requesting that President Kagame testiry about Rwandan

br subpoena to Lion Mugesera falls to be rejected. The request for

therefore moot.

lra Motion, Annex "A".
explains that he expects Ldon Mugesera's testimony to directly contradict the

Witnesses ZF, UB, AWD, and GOB on the following issues: an alleged meeting rvith

Nzirorera, and others at Butotori camp to plan the Tutsi extermination; Ldon

aftendance at MRND meetings and rallies; whether MRND officials hetped L6on

Rwanda; Ldon Mugesera's alleged membership of a secret organization; L€on

.l jvl,,'t

Proseculor v. Edouard Mathieu Ngirumpatse cthd Joseph Nzilorera, Case No. ICTR-98'44-T



13. In consi whether the prospective testimony will materially assist the applicant,

it is not enough that

parties: it must be o

information requested may be "helpful or convenient" for one of the

clearly identified

Decision on Joseph
Paul Kagame

Rwanda's Tutsi

responsible for

Prosecutot v Martic,
2005 Prosecution
'o Hali lovic
Bagosora Decision,

the specificity with

can be obtained by

ich the prospective testimony is identified and whether the information

means.t6 The requesting party must also demonstrate a reasonable

basis for the belief the prospective witness is likely to give the information sought'lt

14. The Defence Nzirorera submits that the Prosecution's case has included evidence

that the MRND responsible for the assassinations of MDR Party Leader Emmanuel

Gapyisi and PSD

Nzirorera makes

that immediately

Leader Fdlicien Gatabazi, and that the Indichnent against Joseph

ific mention of the assassination of President Habyarimana, alleging

that assassination, the Accused moved to execute the destruction of

. The Defence for Nzirorera argues that evidence that the RPF was

the allegation that acts were part of Joseph Nzirorera's joint criminal enterprise to

destroy the Tutsi. Defence for Nzirorera also argues that it knows ofno person other than

President Kagame can provide direct and conclusive evidence on these issues.l8

t ) .  l n e does not allege that the Accused were responsible for the

assassinations of Gapyisi, F6licien Gatabazi or President Habyarimana. The

question of who is for those assassinations is not a clearly defined issue in this

case. Further, as Chamber has already indicated, proofofpossible RPF responsibilify for

the assassination of dent Habyarimana will not impact on the liability of the Accused for

the crimes for whi they have been indicted.re Therefore, evidence that the assassinations of

President Haby Emmanuel Gapyisi and F6licien Gatabazi were committed by the

RPF will not assist the Defence in this case.

16. The motion subpoena President Paul Kagame therefore falls to be rejected'

' -  Blzlmungu )n, para. 5; Milosevic Decision, para. 39; Bagosora Decision, para 2; The

No.lr-gs-lt, Decision on the Prosecution's Additional Filing Concerning 3 June

Halilovic para .6 .
'" Nzlrorera s
te Karemera et

.me Reply, para. 16,
Ddcision relative ir la requ€t€ de Joseph Nzirorera aux fins d'obtenir la coopdration du

gouvemement franQais

Prosecutor v. Edoaard

23 February 2005.

,i:
'.:9.

3.pa6
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substantial or considerable assistance to the Accused in relation to a

that is relevant to the trial.rs In this regard, the Chamber must consider

oolitical assassinations would be televant to refute such evidence and

for Subpoena (TC), l6 September 2005, para. 12.
onj paras. 7; Bizimungu Decision, para.s; Milosevic Decision, paras 36 & 40'

Mqthieu Ngirumpatse qnd Joseph Nzirorera, Case No' ICTR-98-44-T
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NS, THE CHAMBER

in their entirety.

Arus ra, 19 February 8, done in English.

Decisi 'n on Joseph
Paul I zgame

FOR THESE

DEN iES both

Presiding

.1!
t ' ) \h

With the d.iisent and on
behalf of

Gberdao Gustave Kam

Judge
(Absent during signature)

i/ o
. / l tn-_ h,"*^-
vagh Joensfn

Judge
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