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INTRODUCTION

L The trial in this case started on 19 September 2005 with the presentation ofthe first

Prosecution witnesses. On 22 March 2007, before Judge Vagn Joensen had joined the bench

in the present case,l Judges Dennis Byron and Gberdao Gustave Kam denied a Prosecution

motion for an order for Edouard Karemera and Mathieu Ngirumpatse to file notice of alibi in

respect to certain allegations set forth in the Indictment.2 They considered tlat the motion fell

within the ambit of the routine matters they were authorized to conduct in the absence of

Judge Joensen, under Rule 15 brs (F) ofthe Rules ofProcedure and Evidence ("Rules").1

2. On 31 May 2007, the Appeals Chamber howevet laid down standards and principles

defrning what should be considered a "routine matter" under Rule 15 brs (F) of the Rules.a

Bearing in mind those principles, the Chamber, fully composed, then decided to vacate the

prior Decision of 22 March 2007, rendering it necessary to rule afresh on the Prosecution

motion for an Order to file a notice of alibi.s

3. Meanwhile, on 11 June 2007, Joseph Nzirorera moved the Chamber to allow his

Defence to inspect all the statements made by Pierre Celestin Mbonankira in the possession

of the Prosecutor.u In it. ..tpont" thereto, the Prosecution not only opposed this application

but moved, in tum, the Chamber to order reciprocal disclosure from the Defence under Rule

67 (C) of the Rules. It further filed new submissions for an order for the Accused to provide

notice ofalibi ifthe Accused intend to rely on such a defence.T

I On g June 2007, Judge Vagn Joensen joined the bench as substituto Judge in accordance to Rule 15 6tr (D),

Prosecutof v. Edouafd K,/emefT Mdthieu Ngirufipatse, Joseph Nzirorera (',Karcmera et al. "), ceftification of

the Familiarisation with the Record of the Ploceedings (Judge Jo€N€n), 8 June 2007, See Karemera et al., C'ase

No. ICTR-98-44-T, Decision on Continualion of the Proceedings (TC), 6 March 2007; Kare,nera et al', Case

No. ICTR-98-44-RI5bis.3,Decision on Appeals Pursuant to Rule 15 6is (D) (AC), 20 April2007.
2 Karcmera el al., Decisior on Prosecutor's Motion for an Ord€r to File Notice of Alibi (TC),22 March 2007,

The said allegations wefe those contained at Paragraphs 25.2, 33.2,40, 47 and 55 of the Irdictnent and
paragraph l0iofthe Prosecu'tion's Prc-Trial Bdef, see Prosecutor's Motion for an Order to File Notic€ of Alibi

Pu$nant to Rule 67(A)(ii), 20 December 2006, filed or 20 December 2006'
t Karemere et al.,Deciiion on Prosecntor's Motion for an Order to File Notice of Alibi (TC), 22 March 2007,

pam. 3.
i K*"^"ro et al., CaEe No. ICTR-98-44AR?3.9, Decision on "Joseph Nzirorera's Interlocutory Appeal of

Decision on obtaining prior statem€lts of Prosecutiol witnesses after they have testified ' (Ac), 31 May 2007
5 Karcnera et al.,Deciiion on Motions to Vacate Decisions (TC), l7 July 2007, para l8'
6 Josenh Nzirorera,s Motion for Inspection ofstatement ofPiene celestin Mbonankir4 filed on l1 June 2007
t p.o'".otor ResDonse to Nzirorora Motion for Inspection and Prgsecutor's Cross-Motion for Enforcenett of

Reciprocal Disclosure Pursuant to Rule 67, filed on 18 June 200? ("Prosecution cross-Motion'); see also

Pros;cutor's Consolidated Rgply to Def€nce Responses to Prosecutol's Cross-Motion for Enfo.cement of

Reciprocal Disclosure Pursuant to Rule 67, filed on 26 June 2007 ('?rosecutor',s consolidated Reply").

prosecutory. Edouard Kareneru, Mathieu Ngirumpatse and Joteph Nzirorera, Case No. ICTR-98-4+T 2/8 u
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4. On 20 September 2007, the Chamber $anted Nzirorera's Motion.o It will now rule on

the Prosecution's cross-motion for reciprocal disclosure, considering that those submissions

supersede the prior Prosecution's prior submissions on the alibi notice. The Defence for

Nzirorera and the Defence for Ngirumpatse oppose the Prosecution's application.e

DISCUSSION

Prosecution Request for Reciprocal Disclosure pursuant to Rule 67(C) and for Enforcement

ofa Reciprocal Disclosure Regime

5. In the Prosecution's view, should the Chamber grant Joseph Nzirorera's request for

inspection of the statements of Mr. Mbonankira, it should adopt a similar standard in

reviewing the Prosecution's requests for reciprocal disclosure pursuant to Rule 67 (C).10

6. The Prosecution explains that with a view to assessing the credibility ancl reliability of

potential evidence to be adduced before the Chamber, it requested disclosure of memoranda

of interviews made by Joseph Nzirorera's Defence team.ll The Defence for Nzirorera,

however, either refused to disclose the said documentsl? or, according to the Prosecution,

disclosed it so late tlat the Prosecution could not use it to better prepare the examination of

its own witness in court,l3 The Prosecution contends that had the Defence provided reciprocal

disclosure of the said memoranda, the proceedings would have been enhanced by eliciting

direct evidence more comprehensively.la In the Prosecution's view, if the Defence is entitled

to inspect witness statements as documents pursuant to Rule 66 @), a logical conclusion is

that under Rule 67 (C) the Prosecution be allowed to inspect similar materials in the

Defence's possession.

7. According to Rule 67 (C), ifthe Defence makes a request for inspection of material in

oossession of the Prosecution pursuant to Rule 66 (B), the Prosecution shall in tum be

I Karemera et a!. , Decision on Josep*r Nzirorera's Moti@ for lnspeclion ofstahn€nt ofPiede Celestin Mbornnkin GC)
2O Sepbnber 200?.
e Josiph Nzirorera's Respons€ to Prosecution Cross-Motion for Enforcement of Reciprocal Disclosurc, filed on

lg June 200? (,Nzirorera,s Rcsponse"); Mdmoire en rdponse pour M. Ngirumpatse sur la Pros€cution cross-

Motion for Eniorcernent of Reciprocal Disclosure Pwsuant to Rule 67, filed on 20 June 2007 ("Ngirumpatse's

ResDonse").
)0 Piosecution Cross-Motior! para. 25.
rr Prosecution Cross-Motiorl paras. 26'29.
12 The prosecution refers to a memorandum of interviews of Bandali Abdulmohamed recorded by Joseph

Nzirorera's Defence team.
ir The prosecution refers to memorarda of interviews of Prosecution Witness ANU by Joseph Nzirorera's

Defence team that the Defence fust rofirsed to disclosc, and then moved the chamber to admit in evidence

duing the cross-examirlatiotr of the witness
rn Prosecutor's Consolidated Reply.

pfosecutof v. tdouard Karemera, Mathieu Ngirumpatse and Joseph Nzirotera, Case No. ICTR-98-44-T ,rt 
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entitled to inspect any books, documents, photographs and tangible objects, which are within

the custody or control ofthe Defence drdwhich it intends to use as evidence at trial.

8. Contrary to the Prosecution's assertion and according to the ordinary and clear

meaning of the Rules, the disclosure obligations of the Prosecution and the Defence are not

identical. Inspection of material by the Defence under Rule 66 @) is broader in that t.lle

accused's right is not limited to materials that are intended for use by the hosecution as

evidence at trial. It also includes documents which are matefial to the preparation of his

defence.ts As held by the Appeals Chamber, "preparation is a broad concept and does not

necessarily require that the material itself counter the Prosecution evidence."l6 This is not so

for the Prosecution's right under 67 (C): inspection appties to Defence documents which it

intends to use as evidence at trial only.

g. In the pfesent matter, the Prosecution has failed to tnake a prima facle case showing

that the Defence intends to use Bandali's interview notes as evidence at hial. The

prosecution's desire to use the statement to assess credibility of its witnesses is not an interest

which triggers any obligation under Rule 67 (C). The Prosecution's request for inspection of

those notes is therefore misplaced at this stage'

10. The Prosecution also moves the Chamber to articulate a standard for disclosure under

Rules 66 (B), 67 and 68 that can be applied fairly to all parties with a view to availing the

Chamber with the most reliable evidence during the trial lT

1 1. Relying upon the Appeals chambers jurisprudence and standards, the Trial chamber

has already on several occasions set out the applicable standards concerning the Prosecution's

disclosure obligations Under the Rules.l8 The Chamber does not fmd necessary to reiterate its

It Rule 66 18; reads: ,,At the request of ths Defence, the Prosecutor shall, subject to Sub-Rule (C), permit the

o"i"n"" to i*p""t urry books, do€uments, photographs and tangible objecls in his custody or control, which are

,"t"iiuf m tl" pr"p-ltion ofthe defence, or are intend€d for use by the Prosecutor as evidence at trial or were

obtained from or belonged to the accused."
i{-iroriirro, v. Bagoiora et dl,, Case No ICTR-98-41-AR?3, Decision on Interlocutory Appeal Relating to

Disclosure under Ru'le 66 (B) of the Tribunal,s Rules of Ploc€dure and Evidence (Ac), 25 september 2006,

para. 9.
i7 Prosecution Cross-Motioq para. 30.
t8 iee for instance: Decision on Discloswe of Witness R€confirmation Statements (TC), 23 February ?005;

O."lrion on lor"pft lzirorera's Motion to Compel Insp€ction and Disclosure (TC), 5 July 2005; Oral D€cision

;;;;;i;;;Jdt"g, (rc), r. t6 Februsry 2006; Decision on Drfence Motion For Disclosure or Inspection

Of Uana-Wrltten No-tei F.om OTP Invesiigator (TC), 26 April 2006; Decision on Defence Motions for

olctosu.e of tnforrnation obtained From Jur&ral Uwilingiyirnana (Tc), 27 April 2006; oral Decision on Fiv€

o"r"n-""uotio'strq'T.6June2006;DecisionontheProsecutor'sapplicationpusuanttoRules39,6Sand
ii 

"iir,. 
i"i"r oi pro"edu.e and Eviience for an order for conditional disclosure of witness statemonts and

oo", io*In"r,o p*ruant to Rule 68(A) (TC), 4 July 2006; Decisign o1Jo1elh Nzirorera's Notic€ of violation

Oinut" Og And Motion For Rpmedial'Meaiures (TC), 12 July 2006; Decision on Deferce Motior to Compel

Prcreculor v. Edoxard Karemera, Mathieu Ngirltnpatse qnd Joseph Nzirorera, Case No ICTR'98-44'T

rh,
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prior reasoning thereto. The chamber has now further clarified the applicable standard for the

Defence's reciprocal disclosure obligations under Rule 67 (C), clari&ing that they ale not

identical to those applicable to the Prosecution'

Prosecution Motion for an Order to File Notice of Alibi

12. In the Prosecution,s view, the Indictment, the Pre-Trial Brief and opening statement

contain factual pleadings with sufficient particularity to place the Accused on notice of times

and places where they are alleged to have been present. It is particularly concemed with the

potential notice of alibi in connection with paragraphs 25.2,33'2, 40, 47 and 55 of the

Indictrnent as well as paragraph 101 of the Prosecution Pre-Trial Brief.le It contentts that

rlisclosure ofa potential or intended alibi defense will afford a more expeditious adjudication

of the evidence by focusing all the Parties and the Chamber on genuinely contested matters in

the case. It observes that neither Edouard Karemera nor Mathieu Ngirumpatse have filed

notice of alibi so far.

13. The Defence for Nzirorera, joined by the Defence for Ngirumpatse, submits that

notice of alibi under Rule 67 (A) (ii) (a) does not apply to facts contained in the Pre-Trial

Brief as this information cannot serve to allege a crime not contained in the Indictment.?o It

seeks for Chamber clarification on those points before making an effort to provide further

notice of alibi. The Defence for Nzirorera further requests the Chamber to hold as a matter of

interpretation of Rule 67 (A), that a notice of alibi is not required for events where the

Prosecution's evidence has not conformed to the date alleged in the Indictment.2l The

Defence for Ngirumpatse also contends that the use of phrase such as "on or around 18 April

1994" in the Indictment renders the allegations against the Accused so vague that he cannot

enter a notice of alibi.2z

14. Rule 67 (A) (ii) (a) prescribes that "as early as reasonably practicable and in any event

prior to the commencement ofthe tial", the Defence shall notiff the hosecutor of its intent

to enter the defence of alibi.

Best Efforts To obtain And Disclose statemelts And Testimony of witness rtB (Tc)' 10 october 2006;

Oe"irion On Defence Motion For Disclosure Of RPF Material And For Sanctions Against The Pros€cution

(Tc} . l9oc tober2006.Seea lsoD€c is ionon ln te r locu toryAppea lRega ld ing thQRoleo f thePfos€cuto l ,s
ile#onic Disclosure Suite in Discharging Disclosure Obligations (Ac), 30 June 2006'
dProsecution Cross.Motion, par& 32; Prosecutor's Consolidated Reply, paras 15' 19'20'21
'o Nzirorera's Resporue, para. I l; Ngirumpats€'s Response, p 3'
2r Nzirorera's Response, Para. 10.
2 Ngirumpatse's ResPonse, P. 4.

Prosecutor v. idouard Katemera, Mdthieu Ngirumpalse and Joseph Nzirorera' Cas€ No' ICTR-98-4+T 5/8 0
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15. This provision implies that the obligation to give an alibi notice is triggered as soon as

practicable after the accused becomes aware of the nature and cause of the charges against

him or her and intends to show that by reason of his or her presence at a particular place or

places at a pafticular time or times, he or she was unlikely to have been at a place where t]le

offence is alleged to have been committed at the time of its alleged commission. According to

Article l7(4) of the statute of the Tribunal ("Statute") and Rule a7(c) of the Rules, the

charges against the accused are the one set forth in the Indictment. Although a failue to set

forth the specific material facts ofa crime may be cured through timely, clear, and consistent

information from the Prosecutlon through the Pre-Trial Brief, for instance,2s the Indictment

has to fulfil the fundamental purpose of informing the accused of the chalges against him

with sufficient panicularity to enable him to mount his defence.2a

16. Rule 67 (A) (ii) (a) does not imply an obligation on the Defence to enter a defence of

alibi as this could be inconsistent with the presumption of innocence and the right of the

accused to remain silent.25 There is a subjective element as the obligation cannot arise unless

the Defence intends, on behalf of the accused, to enter the defence of alibi. An intention to

lead evidence to show that the accused was not at the scene of the alleged crime does not

necessarily require the filing of an alibi notice unless the accused intends to show tlat he or

she was at a particular place at the time the crime was alleged to have been committed. If the

crime is alleged to have been committed within a stated time-frame, an intention to allege that

the accused was a particular place for part of the period within that time frame may not

require the filing ofan alibi notice. It would be different if the intended evidence covers the

entire time frame alleged.

11. Rule 6? (B) also specifically directs that failure to give notice of alibi shall not limit

the right of the accused to rely on this defence. Disclosure of notice of alibi at the earliest

stage of the proceedings, however, contributes to the faimess of the trial, as enshrined in

Article 19 (1) of the Statute, and t]le proper administration ofjustice.26 Thete is therefore a

t prosecutor v. EliLzet Niyitegeka, Case No. ICTR-96-14-A, Judg€ment (AC), 9 tvly 2QO4 ("Niyitegeka AWe l

Judsement'), Dara. 195', Prosecutor v. An&e NtugelurL Emmanuel Bogambiki and Sa uel Imanishifiwe' Ca\e

i.r".iirn-sd+e-e, Juigement IAC), 7 luty 2006 (,Ntagerura Appeal Judgement'), paras. 30i Prosecttor v.

iin"ri' 6'*"ii", 6ur" No. rdrn-zri01_64-A, Judgement (AQ, 7 July 2006 ("Gacumbitsi Appeal

JudgemeDt"), para. 49.
t;rtati*ni^o eppeal Judgemenl, pams .25 ud 470 Ntagerura Appeal Judgement' pam' 22'
,t'pris""rto, , Srilon Nchinihigo, CaseNo. ICTR-2001-63-T, Deciiioo on Defence Compliance with Rul€ 67

of tho Rulos of 5 April 200? (TC), para 8.
;; 5." i"*""*ri. Rutaganda,'Case No. ICTR-93-A, Judgrnent (Ac), 12 May 2003' peda' 241' Prosecutor e'

n*oifuto, Case No. IC:TR'98-44C'PT, Decision on Prosecution Motion for Notice of Alibi and ReciFocal

lnspection (TC), 14 June 2005, pam- 7.

Prosecutor v. Edoudrd Karemera, Mathieu Ngitumpdtse and Joseph Nzirorcta' Casg No ICTR-98-44'T
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professional obligation On Defence Counsel to file a notice of alibi as soon as it is known that

the accused intends to enter such a defence.2T

18. Thus far, the Prosecution has not shown - and the Defence does not claim - that

Edouard Karemera and Mathieu Ngirumpatse intend to enter a defence of alibi on the

allegations against them as charged in the Indictment. An order directing the Defence eitJrer

for Karemera or for Ngirumpatse to file a notice of alibi is therefore not warranted'

19. The Defence for Nzirorera has already filed his notice of alibi and the only matter in

issue is whether he has given sufficient details as to the place he claims to have been present

at the time of the alleged crime in accordance with Rule 67 (A) (ii (a).28 The Prosecution

indeed submits that Nzirorera's alibi notice conceming parugaph 32.3 of the Indictrnent is

deficient insofar as it only states that the Accused was in Mukingo commune on 30 April

i994. In the hosecution's view, the mere indication of a geographical region is, however,

insufficient to provide a notice ofalibi defence.

20. Paragraph 32.3 of the Indictment does not speciry an exact date or time of the alleged

event.ze In that context, the statement that Joseph Nzirorera was in Mukingo commune is

suffrciently detailed. He could not give more specific details unless he remained in one place

all day. Nzirorera,s notice therefore provides sufficient indication of the place where the

Accused claims to have been present at the time of the alleged crime. An order to Joseph

Nzirorera to file additional details ofhis notice to alibi is therefore not warranted.

21. Although the Prosecution's Motion falls to be rejected, the chambet does not find that

it should be sanctioned as suggested by the Defence for Ngirumpatse.3o

'' Ibidem.
2r pursuant to Rule 67 (A) (iD (a), the notice of alibi orce given must specify the place or places at which dle

accused claims to have been present at the time of the alleged crime and the names and addresses of witnesses

ard any other evidence upon which the accused intends to tely to establish the alibi'
t rutJguprr 32.3 reads: on or about 30 April 1994 at a mecting of the conseil de sacurita at tha Kigali-\'ille

prifectluri oIfice, loseph NZIR9RERA publicly thanked- the Irterahamwe of Kigali for the good work that they

w€re doing and offered them money for the purchase of beer Tharcisse RENZAHO and Laured SEMANZA,

u.ong oti".r, also parricipated in the meeting. All participants were aware that lnterahamwe in Kigali were

syste;atically killi;g Tutsi residents at roadblocks and in neighborhood patols. when a palticipant at the

,i""ting ^da for ai explanation of who the enemy yas, Joseph NZIRORERA respond€d that "a Httu who
join"J-*r" fpp is our foi, while a Tutsi who joined the MRND is.now the enemy of the country'', concluding

that.,a Tutsi is the eneny of Rwanda," Such rernarks wero intended to, and had the conscque[ce of, in€iting

attacks upon all Tutsi.
ro Ngirumpatse's Response'

1t8

$/
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FOR THOSE REASONS, THN, CHAMBER

2l Septenber 2007

DENIES the Prosecutor's Cross-Motion for Enforcement of Reciprocal

Disclosure Pursuant to Rule 67;

II. DENIES Mathieu Ngirumpatse's application to impose sanctions upon the

Prosegution.

Arusha, 21 September 2007, done in English.

Dennis C. M. Byron

Presiding Judge Judge

prosecutor t. Edouard Karemerq, Mqthieu Ngirumpatse andJoseph Nzirorera, Case No. ICTR-98-44-T 8/8
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