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1. Joseph Nzirorera respectfully moves, pursuant to Rule 15, for the
disqualification of his Presiding Judge, President Dennis C.M. Byron, from participating
in the decision on the issue of severance of Mathieu Ngirumpatse from the trial.

2. Rule 15 (A) provides in pertinent part that:

A Judge may not sit in any case in which he has a personal

interest or concerning which he has or has had any association

which might affect his impartiality. He shall in any such

circumstance withdraw from that case.

3. Mr. Nzirorera contends that President Byron has a conflict of interest between
his role as President of the Tribunal, particularly with respect to the Completion Strategy,
and his role as a judge on Mr. Nzirorera’s Trial Chamber. This conflict of interest is
grounds for disqualification under Rule 15 in three ways: (1) his role as President is a
personal interest which might affect his impartiality; (2) his role as President is an
association which might affect his impartiality; and (3) his role and statements as
President, and his actions as Presiding Judge in this case, would cause a reasonable
person to apprehend bias on this issue.

4. Mr. Nzirorera addresses this motion to The Honorable Khalida Rachid Khan,
Presiding Judge of Trial Chamber III, pursuant to Rule 15(B). He requests that she
confer with Judge Byron. After her consultation and the issuance of her decision, Mr.
Nzirorera will decide whether it is necessary to appeal her decision to the Bureau.

5. In his capacity as President of the Tribunal, Judge Byron recently addressed the
United Nations General Assembly. He said: |

Mr. President, the Tribunal has set for itself a very high standard

of performance. The workload for which we are planning is far higher

than at any other period in its history. If one were to use the number of

judgements delivered as a measurement standard, then the Tribunal will
produce, within the next 14 months, a quantum of work almost



RIS

equivalent, and maybe exceeding, the quantum of work produced over the

previous 14 years. Since 1998, 31 trial judgments involving 37 accused have been

rendered. We are now planning to deliver judgments in respect of 38 accused in

the next 14 months.'

6. Thus, in effect, Judge Byron, in his capacity as President, promised the United
Nations to complete Mr. Nzirorera’s trial, and deliver the judgement, by December 2009.

7. Mr. Nzirorera opposes the proposed severance of Mathieu Ngirumpatse’s case
from their joint trial. He prefers waiting the six months or so for Mr. Ngirumpatse to
regain his health to suffering the prejudice which would inure to him as a result of the
severance. But to adopt this course would mean that it would not be possible for Judge
Byron to keep President Byron’s promise to the United Nations. Therefore, Judge Byron
has a conflict of interest between his role and actions as President and that of a judge
deciding the merits of the severance issue.

8. This conflict of interest has already manifested itself plainly during the trial.
Before he became President, Judge Byron and the Trial Chamber put no limitations on
the number of witnesses the prosecution called in its case. They allowed it to call as
many witnesses as it felt it needed to prove his case and take whatever time it needed.

9. Since becoming President, Judge Byron and the Trial Chamber have issued

orders drastically limiting the amount of time and number of witnesses that the defence

would be allowed to call.?
10. Before becoming President, Judge Byron and the Trial Chamber allowed wide

latitude to the prosecution when it did not meet the deadlines he had established.” Now,

! Address by Judge Dennis Byron to United Nations General Assembly (13 October 2008). See also
Report of the International Criminal Tribunal to the United Nations General Assembly (4 August 2008) at
para. 32

2 Decision on Edouard Karemera’s Motion to Vary his Witness List and for Extension of Protective
Measures (2 June 2008) at para. 10; Decision on Motions for Reconsideration and Extension of Time
Concerning the Presentation of Mathieu Ngirumpatse's Case (17 September 2008) at para. 16; Order to
Joseph Nzirorera to Reduce his Witness List (24 October 2008)
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he and the Trial Chamber regularly issue severe warnings and threaten sanctions against
individual members of all defence teams, for perceived late filings in relation to the
defence case.*

11. In addition, in an effort to expedite the proceedings, acting alone during the
judicial recess, Judge Byron unilaterally ordered the disclosure of the ex parte list of Mr.
Nzirorera’s witness, which he had induced the defence to file upon assurances of
confidentiality.’ He and the Trial Chamber did the same for Mathieu Ngirumpatse.6

12. These facts demonstrate that Judge Byron’s role as President of the Tribunal,
and his duty to implement the Completion Strategy, directly conflict with his role as
judge of Mr. Nzirorera’s case when it comes to an issue which effects the time in which
the case can be completed.

13. This conflict of interest stemming from Judge Byron’s personal position as
President, and his association and obligation to the United Nations with respect to the
Completion Strategy, create both actual bias and the reasonable apprehension of bias
when it comes to a decision on severance which will determine whether Judge Byron will

act to keep President Byron’s promise to the United Nations.

3 See, for example, Oral Decision on Motion to Exclude Testimony of Alison Des Forges (Transcript of 3
October 2005) at page 18; Decision on Prosecution Request for Additional Time to File Expert Report and
Joseph Nzirorera’s Motion to Exclude Testimony of Charles Ntampaka (12 December 2005) at para. 7;
Decision on Defence Motions to Exclude the Testimony of Professor Andre Guichaoua (20 April 2006);
Joseph Nzirorera's Notice of 1 5" Violation of Rule 72(E) and Motion to Strike (24 September 2008)
“Decision Ordering the Defence of Edouard Karemera to Immediately File the Order of Witnesses (25 June
2008); Warning to the Defence of Edouard Karemera for Refusing to Obey the Orders of the Chamber (27
June 2008); Order to the Defence of Edouard Karemera to Explain the Violation of the Chamber’s Orders
Concerning the Presentation of his Case (3 July 2008) at para. 5; Order Concerning Mathieu
Ngirumpatse’s Brief on the Order of 25 June Specifying the List of His Witnesses (30 July 2008) at para.
10; Order to Joseph Nzirorera on the Presentation of his Defence Evidence (30 July 2008) at para. 11

S Order to Joseph Nzirorera on the Presentation of his Defence Evidence (30 July 2008) ; Joseph
Nzirorera’s Emergency Motion for No Contact Order (31 July 2008)

§ Order on the Brief of Mathieu Ngirumpatse after the Decision of 17 April 2008 Regarding the
Administration of the Defence Case (25 June 2008)
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14. The ICTR Bureau has held that an appearance of bias is established if (1) a
judge is a party to a case, or has a financial or proprietary interest in the outcome of the
case, or if the judge’s decision will lead to the promotion of a cause in which the judge is
involved; or (2) the circumstances would lead a reasonable observer, properly informed,
to reasonably apprehend bias.”

15. Mr. Nzirorera contends that the decision on severance will lead to the
promotion of a cause in which Judge Byron is involved—the United Nations Completion
Strategy—by virtue of his position as President; and that a reasonable observer, properly
informed, would reasonably apprehend that as to this issue, Judge Byron is not free from
bias.

16. As the Bureau has observed, the apprehension of bias test reflects the maxim
that “justice should not only be done, but should undoubtedly and manifestly be seen to
be done.”®

17. By filing this motion, Mr. Nzirorera intends no disrespect for the judge
involved. He appreciates the hard work and dedication of President Byron and Judge
Byron to the Tribunal and to his case. However, the issue of severance is one instance
where the same person wearing two hats should not be allowed to decide.

18. Therefore, it is respectfully requested that Judge Byron be disqualified from
participation in the consideration of the issue of whether Mathieu Ngirumpatse’s case

should be severed from Mr. Nzirorera’s trial.

7 prosecutor v Karemera et al, No, ICTR-98-44-T, Decision on Joseph Nzirorera 's Motion for
Disqualification of Judges Bryon, Kam, and Joensen (8 March 2008) at para. 4

8 prosecutor v Karemera, No. ICTR-98-44-T, Decision on Motion to Vacate Decisions and for
Disqualification of Judges Byron and Kam (14 June 2007) at para. 10; Prosecutor v Karemera et al, No,
ICTR-98-44-T, Decision on Joseph Nzirorera's Motion for Disqualification of Judges Bryon, Kam, and
Joensen (8 March 2008) at para. 5
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