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1. Itis a matter of record in these proceedings that the accused Mathieu Ngirumpatse has been ill
and has been unable to be physically present in the courtroom since 19 August 2008. Mr.
Ngirumpatse did, however, consent to allow the trial to continue despite his inability to be
physically present in the courtroom.’ As a result of this waiver of his right to be physically present
during his trial, this Chamber heard evidence from Edouard Karemera’s Defence witnesses during
the period 11 — 14 November 2008. Ngirumpatse was represented by his counsel during his
absence from the courtroom and arrangements were made to provide him with video-taped

recordings of the proceedings.

2. Over the past several months Ngirumpatse has filed several motions requesting that (i) his
complete medical files be forwarded to his Defence team, and only his Defence team; (ii) that he
be afforded additional medical treatment from independent medical consultants; (i1i) that he be
transferred to The Hague for additional medical treatment; and (iv) that he be released provisionally
so that he could convalesce in more conducive surroundings and benefit from medical care in

Europe or North America.”

3. By decision of 6 February 2009 this Trial Chamber denied all of Mr. Ngirumpatse’s
applications concerning his requests for additional medical treatment and provisional release. The
Chamber reasoned that, according to the Chief Medical Officer of the Tribunal, Mr. Ngirumpatse
receives adequate medical treatment in his present location and that transfer to Europe or North

American could not significantly improve the medical treatment that he receives currently.,

4. During a Status Conference held on 9 February 2009, Mr. Ngirumpatse’s Defence counsel
made submissions that would cause any discerning, impartial observer to question whether Mr.
Ngirumpatse’s waiver of his right to be physically present during his trial was given knowingly,
willingly and unequivocally.® The Ngirumpatse Defence seemed to suggest that, in light of this
Chamber’s decision of 6 February 2009 and Dr. Epee’s updated medical report, Ngirumpatse no
longer wished to waive his right to be physically present during his trial and instead insists that the
trial be adjourned for an additional three months, after which time further medical treatment and re-

assessment of his condition may permit him to attend his trial in person.*

' T. 6 November 2008, p.3.

? Reference is made to footnotes 1 and 2 in this Trial Chamber’s Decision sur les diverses requétes relatives a I'etat de
sante de Mathieu Ngirumpatse (6 February 2009) in which all submissions that were filed on the issue are cited.

*T. 9 February 2009 (Draft transcript), p. 32.

'T.o Febroary 2009 (Draft transcript), pp. 24-28.
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5. Immediately following these submissions by the Ngirumpatse Defence team, this Chamber
adjourned the Status Conference and ordered the parties to make oral submissions on Thursday 12
February 2009 concerning (i) Ngirumpatse’s motion for a three-month stay of proceedings; and (ii)
whether the Chamber should, once again, consider the matter of severing Ngirumpatse from this

joint trial.

6. While the Prosecution may still wish to address this matter orally on 12 February 2009, as this
Chamber has anticipated, the Prosecution nonetheless files this present written submission in order
to narrow the issues and to clarify its position well in advance. In so doing, the Defence may focus
their oral submissions in response to the Prosecutor’s current motion and this Chamber may tailor
its deliberations accordingly. The Prosecution does not invite written submissions from the other
parties; instead, it is suggested that the Defence respond orally during a reprise of the Status

Conference on 12 February 2009 and that the Prosecution be given an opportunity to reply.

Stay of Proceedings

7. The Prosecution opposes any further stay of proceedings. Even though Dr. Epee’s recent
medical update is encouraging, there is no guarantee that Ngirumpatse will recover sufficiently to
attend court sessions in Arusha after another three months have passed.’” Given Ngirumpatse’s
current dissatisfaction with the arrangements that can be made to facilitate his participation in his
trial from a distant location, the prospect of repeated and even more prolonged delays to await his
full recovery are now increased. His prognosis is too uncertain to assume that a three-month stay

of proceedings will suffice to ensure his physical presence in the courtroom for his trial.

8. It should be recalled that since the close of our eighth trial session on 16 July 2008, when
Ngirumpatse was still in good health, this Trial Chamber has only held four trial days (11-14
November 2008). The entire trial session anticipated for 17 August — 3 October 2008 was
cancelled. Most of the trial session anticipated for 20 October — 14 November 2008 was
cancelled.® And presently, having prepared to hear Edouard Karemera’s Defence witnesses
beginning 12 February 2008, Ngirumpatse’s unexpected motion for a stay of proceedings
anticipates at least another three-month delay. The prospect of additional delays, even beyond the
three months that are now being proposed, is too great, It would not advance the interest of justice

to further delay the completion of this joint trial.

* T. 9 February 2009 (Draft transcript), p.17.
® See Decision on the Presentation of Edouard Karemera Evidence (16 July 2008). Evidence was only heard on 11, 12,
13 and 14 November 2008.
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9. Consequently, the Prosecution opposes the motion for a stay of proceedings. If this Chamber
makes a determination that Ngirumpatse has indeed revoked his waiver to allow the trial to
continue while he remains unable to attend its proceedings in person, the Prosecution moves this
Chamber under Rule 82(B) to sever Ngirumpatse from the joint trial so that Edouard Karemera and

Joseph Nzirorera may continue to present their Defence cases.

Motion for Severance under Rule 82(B)

10. Rule 82 (B) provides that:

The Trial Chamber may order that persons accused jointly under Rule 48 be tried separately if it
considers it necessary in order to avoid a conflict of interests that might cause serious prejudice to an
accused, or to protect the interests of justice,

11.  In proceedings where a party moves a Trial Chamber for severance that party would ordinarily
bear the legal burden of establishing, to the Chamber’s satisfaction, the prejudice or violation of the

interests of justice for which severance is the appropriate cure.’

12. While the Prosecution would ordinarily prefer that this joint trial proceed as originally
envisaged, with all three Accused in a single proceeding, the vagaries of Mr. Ngirumaptse’s health
have approached the point where it unfairly prejudices the rights of the other two Accused to a
speedy trial. Previously the Prosecution took the position that there should be no consideration of
severing Ngirumpatse if there was any prospect of his making a viable recovery “within the next

six months”, by April 2009. However, our assessment has changed.

13. On the surface it would appear that Mr. Ngirumpatse’s ill health does not occasion a conflict
of interest with the other two Accused in our trial since all three have expressed a willingness to
delay the trial indefinitely. Notwithstanding, however, this Chamber has an obligation to weigh,

globally, the interests of justice and to make a fair determination of this application to sever.

14. Beyond Edouard Karemera and Joseph Nzirorera, it should be abundantly clear that other
Accused in the ICTR who currently await trial will also be unfairly prejudiced if judicial resources
are absorbed by unwieldy delays in bringing this joint trial to completion. The judges and the
various court officers, legal advisors, and prosecution counsel whose human and material resources
may not be used to maximum efficiency during another three-month hiatus make it incumbent upon
this Chamber to weigh the pros and cons of having them lie dormant while we await more

definitive information about Mr. Ngirumpatse’s prognosis. Dr Epee, in her recent medical update,

Prosecuror v Bizimungu, Decision on Justin Mugenzi’s Motion Alleging Undue Delay, 14 June 2007, para 8.
® Prosecution Submission on Severance of Ngirumpatse pursuant to Rule 82(B), 3 November 2008, para 11.
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certainly has not stated that Mr. Ngirumpatse will recover in three months; her clarification during
the Status Conference was that he was receptive to treatment, and that further assessment could

only be made after another three months.

15. It also bears noting that, yet once again, Defence witnesses for Edouard Karemera have
arrived in Arusha to give their evidence, and that they may have to be turned away from the
courtroom steps if the trial does not continue without further interruption. It may be advisable for
this Chamber to make a detailed inquiry of WVSS to determine how many witnesses are currently
present in Arusha and how many are en route, and to inquire if those witnesses would make

themselves available, yet again, if this trial is interrupted.

16.  For these reasons, and for reasons that may be set forth with greater elaboration during the
reprise of our Status Conference on 12 February 2009, the Prosecution moves this Chamber to
sever Mathieu Ngirumpatse from the joint trial, and to allow the Defence cases of Edouard

Karemera and Joseph Nzirorera to proceed.

Consequences of severance, if ordered

17. If this Chamber severs Mathieu Ngirumpatse the Prosecutor would oppose any Defence
motion for a new trial or to exclude evidence from the trial record. The Prosecution does not
propose to amend its indictment or to modify its case in any manner. Indeed, the Prosecution has
already fully presented its case against each Accused, individually and severally, and this Trial
Chamber found a case to answer for each accused at the close of the prosecution case. Fach
Accused will be expected to mount a Defence against the entirety of the Prosecution case, as

presented against them jointly, before this very same Trial Chamber.

18. This stance is consistent with Rule 82(A) which clarifies that in Jjoint trials, each accused shall
be accorded the same rights as if he were being tried separately. The Prosecution purports to have
proven its case against each Accused individually, albeit in a joint proceeding. This Chamber’s
adjudication of the Defence motions for judgment of acquittal at the close of the Prosecution case
also weighed the entire trial record to assess the evidence against each Accused individually. Tt
follows that each Accused is expected to defend against the entirety of the Prosecution case at the
close of trial, notably in regard to its allegations of conspiracy, accessorial liability and co-
perpetration. Although joint, several and independent Defences were anticipated from each of the
three Accused in a single proceeding, this Chamber’s severance of Ngirumpatse may require the

Accused to rebut common Prosecution evidence in separate Defence proceedings. This may have
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the consequence of lengthening the trials and duplicating evidence in separate proceedings, which
are logistical considerations. But fundamentally, each Accused will confront the same Prosecution

case, which was the objective of the joint indictment.

19. The jurisprudence of the ad hoc Tribunals supports this position. In Brdjanin, the Prosecution
had already presented a significant portion of its case when Talic was severed. Although the Trial
Chamber organized a Status Conference to review the indictment and to consider evidentiary
matters, the only change that was made to the joint indictment was to remove the charging language
and the bold-typeface font in its references to the severed party.” None of the evidence was
excluded.'® Tt bears noting that neither the Trial Chamber Judgment nor the Appeal Chamber
Judgment against Brdjanin was required to address any allegation of prejudice for having

maintained the trial record of the joint proceeding against the lone Accused.

20. The Prosecution will offer additional observations in its response to the Defence submissions,

whether offered orally on 12 February 2009 or in writing before then.

WHEREFORE, the Prosecution prays that this Chamber sever Mathieu Ngirumpatse from the joint
trial; order the trial to continue against Edouard Karemera and Joseph Nzirorera immediately; and
order the case against Mathieu Ngirumpaise to be adjourned sine die, until such time as Mathieu
Ngirumpatse is well enough to be physically present in the courtroom for his separate trial.

Respectfully submitted.
Dated in Arusha, this 10" day of F ebruary 2009

or thé, Prosecuttor:

on Webster
Senior Trial Attorney

? Transcript of Status Conference and Oral Decision, Prosecutor v. Radoslav Brdjanin, ICTY Case No. IT-99-36-T, 7
October 2002, (“Brdjanin Transeript™).

'° 1d, Brdjanin Transcript, pg. 10311, Judge Agius: The accused Brdjanin has also asked that the parties be invited to
make submissions on which evidence from the Brdjanin-Talic case is relevant to his case and should be incorporated
now in the records of his case for the purpose of proceeding with his -- forward with his trial, The Trial Chamber sees
no point in extending any such invitation to the parties, who are free to come to any agreement on this matter amongst
themselves if they want to or if they feel the need for it. The Trial Chamber does not at this point see the need to give
any directions to either of the parties in this context. The last request of the accused Brdjanin is that the case be stayed
as far as the receipt of evidence is concerned until a new indictment has been filed and approved by the Trial Chamber
or a Judge thereof, and until accused Brdjanin has been able to exercise whatever rights the rules and justice may
provide him with regard to the new indictment. The Trial Chamber has no option but to reject this request, which in
part is based on the fact of the prior filing of a new indictment.
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