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PART I—NATURE OF THE APPEAL AND RESPONDENT’S POSITION

[. On 15 February 2010, Joseph Nzirorera, the Appellant, filed Joseph Nzirorera’s Appeal
Jfrom Decision on 2 7" Rule 66 Violation, pursuant to certification. The Appellant appeals
from the Trial Chamber’s oral decision of 24 November 2009, Decision on Joseph
Nzirorera’s 27" Notice of Rule 66 Violation and Motion for Remedial and Punitive

measures .

2. The Prosecutor, the Respondent in this appeal, requests the Appeals Chamber to dismiss

the appeal in its entirety because:

o The Trial Chamber did not make a discernible error by incorrectly interpreting the
governing faw. The Trial Chamber correctly applied the jurisprudence of the Appeals
Chamber when it held that the “Karekezi” letter was not disclosable pursuant to Mr.
Nzirorera’s Rule 66(B) request of 14 June 2002 since the letter was not in the possession of
the Prosecutor at the time that request was made;

* The Trial Chamber correctly exercised its discretion when it concluded that the Appellant’s
request pursuant to Rule 66(B) of the Rules of 29 October 2009 was not sufficiently
specific to trigger inspection of the “Karekezi” letter. The Trial Chamber’s exercise of its
discretion was based on the cotrect interpretation of the jurisprudence emanating from the
Appeals Chambers of this Tribunal.

PART II - PROCEDURAL BACKGROUND

3. By letter of 5 June 2002 the Lead Defence Counsel for Joseph Nzirorea made several

requests for inspection of materials under Rule 66(B), specifically acknowledging that,

... [ understand that I am requesting more than I may be entitled to under the Rules, and that
some of the materials 1 am requesting may be available from other sources. Nevertheless, in
order to avoid any further delays in my ability to prepare, | would greatly appreciate it if you
would con]strue your discovery obligations liberalty and cooperate with me as much as
possible...

4,  Thereafter, on 14 June 2002, the Nzirorera Defence supplemented its previous written

requests for inspection by adding the following item #64:

64. A copy, in electronic format if possible, of all documents furnished to the OTP hy the
government of Rwanda that is intended to be used by the Prosecution at trial, is material
to the defence, is exculpatory, or affects the credibility of evidence to be offered by the
Prosecution.

! Qee letter from Peter Robinson to Ken Fleming, dated 5 June 2002, included in Nzirorera’s 26" Notice of Rule
66 Violation and 17 Notice of Rule 68 Violation: Witness 6, 27 October 2009, as Annex A.
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5. The request under item 64, above, was made in relation to a collection of materials that
the Prosecution expected to receive from the Government of Rwanda, as stated by STA Ken

Fleming during a Status Conference held on 8 February 2002.2

6. In his letter of 14 June 2002, Lead Counsel for the Defence, Peter Robinson also
provided a 12-point listing of criteria that was intended to inform the Prosecution of what
types of information should be deemed “material to the preparation of the defence™” Two

criteria from that listing are relevant for the present interlocutory appeal:

C) acts committed by members of the MRND party and whether Mr. Nzirorera planned,
ordered, or otherwise aided and abetted those acts, or was responsible for them under
Article 6(3);

D) acts committed by members of the Interahamwe and whether Mr. Nzirorera planned,
ordered, or otherwise aided and abetted those acts, or was responsible for them under

Article 6(3);"
7. Thereafter, on 4 December 2002, Nzirorera sought to compel inspection by filing his
Motion for Inspection of Items “Material to the Preparation of the Defence” before Trial
Chamber [II.° The inspection request of 14 June 2002 was addressed in paragraph 12 of that

motion.
8. By decision of 29 September 2003 Trial Chamber III held that,

14. ... The Chamber therefore considers that the request for an inspection of all Interahamwe-
related documents and for all MRND-related documents should be granted in the sole respect
of all official correspondence between the MRND Party directors and the Intcrahamwe
officers and directors, during the period 1992 — 1994,

15. Rule 66(B) of the Rules affords the Defence a right to inspect relevant documents. Upon
inspection, the Defence may make all the copies of the documents it deems relevant to its
preparation. If the Prosecutor opposes the copying of specific documents, the Defence may
seize the Chamber for a ruling on this issue.’

9.  Thereafter, the Prosecution afforded inspection of voluminous materials obtained from
the Government of Rwanda, specifically its Ministry of Local Affairs and from the RPF
Secretariat, by simply copying thousands of documents onto CD-ROMs and sending them to

the Defence teams. Those disclosures were made on a routine basis, motivated in part by

% Gee letter from Peter Robinson to Ken Fleming, dated 14 June 2002, included in Nzirorera’s 27" Notice of
Rule 66 Violation — Niyoyita, 23 November 2009, as Annex A,

* Ibid, at page 2 of Robinson’s letter.

" 1bid.

5 prosecutor v. Karemera et al. Case No. [CTR-98-44, Joseph Nzirorera’s Motion for Inspection of Ttems
“Material to the Preparation of the Defence”, 4 December 2002,

6 See Prosecutor v Karemera et af, Case No, [CTR-98-44-T, Decision on the Defence Motion for Disclosure of
Items Deemed Material to the Defence of the Accused, 29 September 2003. This decision, like the
overwhelming bulk of decisions rendered by Trial Chamber III in the first, aborted Karemera et al. trial was
vacated by decision of the Trial Chamber currently seized of the Karemera et al. trial.
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requests from the various Defence teams, but not specifically tailored to Peter Robinson’s

inspection request of 14 June 2002. However, the massive disclosures were intended to
comply with the Trial Chamber III decision of 29 September 2003 even after that decision
was vacated by a reconstituted Trial Chamber in 2004 after the first Karemera et al. trial was

aborted.”

10. Noting its authority to ... exercise control over the presentation of evidence ... under
Rule 90(F), a reconstituted Trial Chamber III ordered all of the parties in Karemera et al. to
afford inspection of any documents intended to be used during their examinations and/or
cross-examinations of witnesses by circulating copies thereof prior to commencing the
examination of witnesses in court. This has become the routine practice for the retrial of

Karemera et al. before Trial Chamber III1.

11. The Nzirorera Defence team made another request for inspection by letter of 29 October
2009, seeking inspection of:
... All documents obtained from the government of Rwanda, its agencies, departments, or

subdivisions, or its Gacaca jurisdictions which deal with the following issues which are
material to our defence:

1. The acts and conduct of the Interahamwe in Kigali, Ruhengeri, Gisenyi, or
Kibuye prefectures
3. The existence of the Interahamwe in Kigali, Ruhengeri, Gisenyi, and Kibuye prior to

the death of President Habyarimana®

12. The letter from Aloys Karekezi, dated 30 November 1993, that forms the basis of
Nzirorera’s current interlocutory appeal was disclosed to the parties on 19 November 2009,
prior to the Prosecution’s cross-examination of Nzirorera’s Defence witness, Jean-

Damascene Niyoyita.”

13. The Nziroera Defence team objected to the Prosecution’s use of the Aloys Karekeza
letter to cross-examine Niyoyita, alleging that having failed to disclose the letter pursuant to
Nzirorera’s requests for inspection of 14 June 2002 and 29 October 2009, the Prosecutor

violated Rule 66(B) and should be enjoined from using it to cross-examine witnesses.'’

7 Prosecutor v. Karemera et al. Case No. ICTR-98-44, Decision on Joseph Nzirorera’s Motion for Order
Finding Prior Decisions to be of “no effect”, 24 May 2005, para. 9

S prosecutor v. Karemera et al. Case No, ICTR-98-44-T Joseph Nzirorera’s Appeal From Decision on 27" Rule
66 Violation, 15 February 2010, at Annex “C”,

°T. 19 November 2009, p. 22.
19 T, 23 November 2009, pp. 1 — 2. See also Joseph Nzirorera’s 27" Notice of rule 66 viotation, 23 November

2009, and the Prosecution’s Response to Joseph Nzirorera’s 27" Notice of Rule 66(B) Violation — Niyoyita
Document, 23 November 2009.



14.  Trial Chamber III entertained oral arguments on the matter, allowing the parties’ oral

submissions to supplement their written filings, all of which transpired on the morning of 23

November 2009 !!

15. By oral decision of 24 November 2009 Trial Chamber 1II denied Nzirorera’s motion.!

2

Nzirorera filed an application for certification to appeal the Chamber’s adverse ruling.'> The

Prosecution opposed certification to appeal by written submission of 4 December 2009,

Thereafter, Trial Chamber 111 granted certification for interlocutory appeal in the following

terms:

16.

The Chamber, in the Impugned Decision, reiterated that the Prosecution does not have
an ongoing obligation to produce materials for inspection under Rule 66(B)
pursuant to a request for the Defence which was made before the Prosecution came
into possession of the material sought. The Chamber further ruled that the requests
Nzirorera previously made could not have triggered an inspection obligation under
this rule because the requests were not sufficiently specific.  Joseph Nzirorera
contends that both holdings concerning disclosure under Rule 66(B) in the Impugned
Decision are recurring and because of that they affect the fair and expeditious conduct of
the proceedings ...

The Chamber agrees ... [and] ... therefore, grants Nzirorera’s application [emphasis
added]."”

PART IOI—DECISION UNDER APPEAL

In its decision dated 24 November 2009, the Trial Chamber refused to make a finding

that the Prosecutor had violated his disclosure obligations under Rule 66(B) of the Rules of

Procedure and Evidence. The impugned decision reads as follows.

... The Chamber recalls the Appeals Chamber's holding in a 25 September 2006 decision
in Bagosora et al that Rule 66(B) disclosure obligations are only triggered by a
sufficiently specific request by the Defence.

Joseph Nzirorera argues that he made a sufficiently specific request to the Prosecution for
disclosure of the document at issue in two letters dated 14 June 2002 and 29 October

2009. Joseph Nzirorera contends that his 14 June 2002 request is sufficiently specific

because it requests a copy of all documents furnished to the Prosecution by the
government of Rwanda that concern acts committed by members of the lnterahamwe and
whether Mr. Nzirorera planned, ordered or otherwise aided and abetted those acts or was
responsible for them under Article 6(3).

'' T, 23 November 2009, pp. 1 — 12

2T, 24 November 2009, pp. 1 -3

" Prosecutor v. Karemera et afl. Case No. ICTR-98-44-T, Joseph Nzirorera’s Application for Certification to
Appeal Decision on 27" Rule 66 Violation, 1 December 2009

¥ Prosecutor v. Karemera et al. Case No. ICTR-98-44-T, Prosecutor’s Response to Joseph Nzirorera’s
Application for Certification to Appeal the Decision on 27th Rule 66 Violation, 4 December 2009

'* Prosecutor v. Karemera et al. Case No. ICTR-98-44-T, Decision on Joseph Nzirorera’s Application for
Certification to Appeal Decision on 27" Rule 66 Violation, 9 February 2010
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However, the Prosecution has stated that it did not receive the “Karekezi” letter until
October 2002, In the Niyitegeka judgment the Appeals Chamber held that something
which is not in the possession of or accessible to the Prosecution cannot be subject to
disclosure because no one is bound to an impossibility. Further, the Chamber has already
stated in its oral decision of 28th October 2009 that a document which is not in the
custody or control of the Prosecution when a Rule 66(B) request is made cannot be
subject to inspection.

The Chamber reiterates that the Prosecution does not have an ongoing obligation under
Rule 66(B) to disclose all information that comes into its custody or control regarding a
request made at a particular moment in the past. Thus, the Chamber dismisses the 14th
June 2002 request as irrelevant because it is clear that the “Karekezi” letter was not in the
custody or control of the Prosecution at that time,

Concerning the 29th October 2009 request, Joseph Nzirorera contends that it is
sufficiently specific because it requests all documents obtained from the government of
Rwanda, its agencies, departments or subdivisions or its Gacaca jurisdictions, which deal
with: (1) the acts and conduct of the [nterahamwe in Kigali, Ruhengeri, Gisenyi or
Kibuye préfectures; and (2) the existence of the Interahamwe in Kigali, Ruhengeri,
Gisenyi or Kibuye préfecrures prior to the death of President Habyarimana. The
Chamber will consider whether this request satisfies the requirement of Rule 66(B)
because it was made after the Prosecution came into possession of the “Karekezi” letter.

In the Bagosora et al decision, the Appeals Chamber noted that a request for documents
related to the immigration, refugec and asylum status of certain defence witnesses
constituted a precise category of documents, which was sufficiently specific to trigger a
Rule 66(B) inspection by the Prosecution. While the current request does not concern
immigration documents, the Chamber considers the degree of specificity accepied by the
Appeals Chamber to be instructive.

The Chamber finds that Joseph Nzirorera's 29th October 2009 request for all documents
furnished to the Prosecution by the Rwandan government which concern the acts and
conducts -- conduct or existence of the Imrerahamwe in Kigali, Ruhengeri, Gisenyi or
Kibuye préfectures is impermissibly broad because it arguably encompasses any
document related to these préfecrures which mentions the word "Interahamwe". The
scope of this request far exceeds the degree of specificity that was accepted by the
Appeals Chamber in its Bagosora et al decision. The Chamber considers that Nzirorera
has many options available to him for tailoring his requests to maich the degree of
specificity required by Rule 66(B)."

PART IIII—STANDARD OF REVIEW

17. The Appeals Chamber has held that matters relating to the applicability of Rule 66(B)
of the Rules relates to the general conduct of the proceedings, as such these matters fall

within the discretion of the Trial Chamber.!” The Appeals Chamber has also previously held

'® T, 24 November 2009, pp. 1 -3
'7 Prosecutor v. Bagosora et al., Case No. ICTR-98-414K73, Decision on Interlocutory Appeal relating to
Disclosure Under Rule 66{B) of the Tribunal’s Rules of Procedure and Evidence, 25 September 2006, para. 6
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SIS
that discretionary matters are decisions to which the Appeals Chamber must accord ma / 4

deference.'®

18. The Trial Chamber’s exercise of discretion in the decision under appeal may only be
reversed if it is demonstrated that: (i) the Trial Chamber made a discernible error because the
decision was based on an incorrect interpretation of governing law; (ii) on a patently incorrect
conclusion of fact; (iii) or because it was so unfair or unreasonable as to constitute an abuse
of the Trial Chamber’s discretion.'” The Appellant relies only on the first part of this 3-part

disjunctive test.”

PART V—RESPONSE TO APPELLANT’S ISSUES

A. The Trial Chamber did not err by not placing the burden of proof on the Prosecutor
to show that he was not in possession of the “Karekezi” document when the Appellant
made his request pursuant to Rule 66(B) on 14 June 2002. The Trial Chamber correctly
interpreted the governing law with respect to the application of Rule 66 (B} to documents
not in the Prosecutor’s possession.

19. The Appellant claims that the Trial Chamber erred in failing to require that the
Prosecutor establish that the document was not in his possession in June 2002 when the
Appellant made his first request. The logic of the Appellant’s position is flawed. Contrary to
the Appellant’s contention, the burden of proof is on the Appellant to make a showing that
the document in question was actually in the Prosecutor’s possession at the time of his Rule
66(B) request of June 2002. The Trial Chamber correctly interpreted and applied the binding
jurisprudence of this Appeals Chamber.

20. The Appeals Chamber has found that for a Trial Chamber to order inspection of

documents considered material to the defence case, the Defence must firstly demonstrate that

21

the material sought is in the custody or control of the Prosecutor.” It follows logically that

the party alleging that there has been a violation of this Rule is required to make a showing

18 Soe Prosecutor v. Karemera et af., Case No. ICTR-98-44-AR73.10, Decision on Nzirorera’s Interlocutory
Appeal Concerning his Right to be Present at Trial (AC), 5 October 2007, para. 7; Prasecutor v. Elie
Ndayambaje et al., Case No. ICTR-98-42-AR73, Decision on Joseph Kanyabashi’s Appeals against the
Decision of Trial Chamber II of 21 March 2007 concerning the Dismissal of Motions to Vary his Wiiness List
(AQ), 21 August 2007

9 See Prosecutor v. Edonard Karemera et al., Case No. ICTR-98-44-AR73.10, Decision on Nzirorera’s
Interlocutory Appeal Concerning his Right to be Present at Trial (AC), 5 October 2007, para. 7; Prosecutor v.
Elie Ndayambaje et al., Case No. ICTR-98-42-AR73, Decision on Joseph Kanyabashi’s Appeals against the
Decision of Trial Chamber II of 21 March 2007 concerning the Dismissal of Motions to Vary his Witness List
(AC), 21 August 2007, para.10; Prosecutor v. Karemera et al., Case No, ICTR-98-44-AR73.11, Decision on the
Prosecution’s Interlocutory Appeal Concerning Disclosure Obligations (AC), 23 Jan 2008, para. 7

Wprosecutor v. Karemera et al. Case No, ICTR-98-44, Joseph Nzirorera’s Appeal of Decision on Admission of
Evidence Rebutting Adjudicated Facts, (30 March 2009), paras. 16,17

B prosecutor v. Karemera et al,, ICTR-98-444R73, Decision on the Prosecution’s Interlocutory Appeal
Concerning Disclosure Obligations, 23 January 2008, para.12



that the documents requested were in the Prosecutor’s possession at the time of the request.
This is the position that has been taken by the Trital Chamber in relation to the rules

governing disclosure.

21. Trial Chamber III has previously stated with regards to Rule 68 of the Rules that, “if
the defence claims that the obligation to disclose exculpatory material has been violated it
must... establish that it [the material] is in the custody and control of the Prosecutor”. It
follows that this reasoning should apply to Rule 66(B) despite the fact that the Rule does not

govern disclosure, but rather inspection.

22. The Respondent recalls that he actually provided the Chamber with evidence that he
was not in possession of the “Karekezi” letter at the time the Appellant made his Rule 66(B)
request.”* As such, the Trial Chamber correctly applied the Appeals Chamber judgment in
the Niyitegeka case, in which the Appeals Chamber stated that “something which is not in the
possession of or accessible to the Prosecution cannot be subject to disclosure because no one
is bound to an impossibility.”* The Trial Chamber also correctly maintained its position that
a document which is not in the custody or control of the Prosecution when a Rule 66(B)

request is made can not be subject to inspection.

23. The Appellant alleges that the statement in question could have been amongst a large
amount of material that was received by the Prosecutor from the Rwandan Government
sometime in February 2002, but which was only formally entered into its database in October
2002 because it could have taken a very long time for the OTP to process it.” This is pure
speculation on Nzirorera’s part and cannot be the basis for serous consideration by the
Appeal Chamber. A cursory perusal of the transcripts of the Status Conference of 8
February 2002 clearly indicates that the material was not in the Prosecutor’s custody or

control when STA Fleming discussed it on 8 February 2002.%° Putting aside the issue of

2 Qee T, 23 November 2009, pp. 3, 4. The Senior Trial Attorney for the Prosecutor presented the Trial Chamber
with a printout from the Prosecutor’s evidentiary database which indicates that the “Karekezi” document was
entered into that database on 9 October 2002. A copy of that print-out is appended hereto as Annex A.
B Prosecutor v. Eliezer Nivitegeka, Case No, ICTR-96-14-A, Appeals Chamber Judgment, 9 July 2004, p.13,
para. 35
B The Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, T, 28 Qctober 2009, p. 2
% prosecutor v. Karemera et al., Joseph Nzirorera’s Appeal From Decision on 27" Rule 66 Violation, 15
February 2010, para. 10.
* Immediately following the excerpt of Ken Fleming’s statement that was incorporated in Peter Robinson’s
letter of 14 June 2002 is the following exchange between the Presiding Judge and STA Fleming:
MADAM PRESIDENT:
Mr. Fleming, how do you mean disclosed to you? The material is now in the possession of the
Prosecution?
MR. FLEMING:
No, Your Honours. It is not in the possession of the Prosecution. It is in the possession of the
Rwandan Government. Just what will happen from here [ can’t tell the Court now. I will atiempt to
obtain answers but [ don’t have these answers presently.
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whether Nzirorera’s inspection requests of June 2002 met the required thresholds of
specificity and materiality, it is incumbent upon the party alleging the violation to
demonstrate that the “Karekezi” letter was in the Prosecutor’s custody in order to make out a

prima facie case of Rule 66(B) violation.

24. The Respondent stresses that he discharges his obligations under the Rules with good

7 The Appellant’s assertion that the Prosecutor seeks to

faith, as is the presumption.
“gmbush” him by deliberately withholding documents that should have been disclosed is

completely untenable.

B. The Trial Chamber did not make a discernable error when it stated that the
Prosecutor does not have a continuing obligation to afford inspection of all items that
come into its possession after a request has been made and satisfied.

25. The Appellant maintains that the Trial Chamber’s ruling that, ... the Prosecution does
not have an ongoing obligation under Rule 66(B) to disclose all information that comes into
its custody or control regarding a request made at a particular moment in the past”, amounts
to a correct application of the governing law. The Appellant suggests that the Trial Chamber
erred by not considering the application of Rule 67(D), which provides for a continuing
obligation of disclosure upon the parties when it states that “if either party discovers
additional evidence or information or material which should have been produced earlier
pursuant to the Rules, that party shall promptly notify the other party and the Trial Chamber

of the existence of the additional evidence or information or material™.

26. The Respondent submits that the Appellant has confused the inspection afforded under
Rule 66(B) with disclosures that the Prosecutor is required to make by Rule 66(A) and Rule
68(A) and for which Rule 67(D) is applicable. They are two separate regimes. Disclosure
imposes an affirmative obligation on the Prosecutor to locate material, copy it and give the
copy to the Defence. Under Rule 66(B), the Prosecutor will permit the Accused to conduct
physical inspection of certain materials in the Prosecutor’s custody and control that may be
material to the preparation of his Defence if and when the Accused identifies such materials
with sufficient particularity. To expedite and facilitate the process of inspection, the
Prosecutor usually discloses the material by providing copies of the relevant documents to the

Defence.

27. The Respondent submits that inspection under Rule 66(B) and disclosure under Rules
66(A) and 68 are not co-extensive. They are different regimes. Rule 67(D) applies to the

2 prosecutor v. Karemera et al., Case No. ICTR-98-44, 25 October 2007, Decision on Nzirorera’s Notices of
Rule 68 violations Motions for Remedial and Punitive Measures, at para. 5. The Trial Chamber states that “the
Prosecutor is generally presumed to discharge his obligations under Rule 68 in good faith”.
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Prosecutor’s disclosure obligations. Because the Prosecutor has facilitated the process of s ;-l;

inspection by forwarding copies of documents to the Defence, the Appellant now wishes to
seize upon this courtesy to extend the Prosecutor’s ongoing disclosure obligation to a

Defence request for inspection.

28. The Trial Chambers of this Tribunal have also made a distinction between the
Prosecutor’s disclosure obligations and his obligation to permit inspection under Rule 66(B).
Trial Chamber II has previously stated that ““[a] plain reading of the sub-rule shows that the
Prosecutor is obliged, subject to sub-rule (C), to permit the defence to inspect the items

enumerated, and is not obliged to disclose them pursuant to the sub-rule” *®

29. The Appellant may well recall that the parties in this trial confronted this very issue
during the first, aborted Karemera et al. trial when the previous Trial Chamber seized of this
case held that, “... Rule 66(B) affords the defence the right to inspect relevant documents.
Upon inspection, the defence may make all the copies of the documents it deems relevant to
its preparation. If the prosecutor apposes the copying of specific documents, the defence

may seize the Chamber for a ruling on the issue [emphasis added]”. »

30. It is clear, however, that this is a novel issue, not yet specifically addressed by the
Appeals Chamber of this Tribunal. The jurisprudence put forward by the Appellant to
support his contention that the Prosecutor has an ongoing obligation to search for, monitor
and disclose materials encompassed by a prior request for inspection under Rule 66(B) does

not adequately or clearly support his arguments. 30

31. The Respondent maintains that the applicability of Rule 67(D) is, and should be, limited
to the Prosccutor’s disclosure obligations, and would not extend to the Prosecutor’s
affordance of inspection under Rule 66(B), which, given a plain reading, reasonably
anticipates physical inspection. Clearly, the Prosecution cannot afford physical inspection of

materials not within its custody or control.

B prosecutor v. Nyiramasuhuko et al., Case No, ICTR-98-42-T, Decision on Arséne Ntahobali’s Motion for
Disclosure of Documents, 31 January 2006, para, 22

ngrosecuz‘ar v. Karemera et al, Case No. ICTR-98-44-PT, Decision on the Defence Motion for Disclosure of
Items Deemed Material to the Defence of the Accused, 29 September 2003, at para. 15. The decision retraces
the extended motion practice between the Nzirorera Defence team and the Office of the Prosecutor in relation to
its voluminous pre-trial disclosure requests at paras. 1 — 7. After lengthy discussion of each disclosure request,
the Trial Chamber ordered the Prosecutor to authorize the Defence to inspect ali official correspondence
between the MRND Party director and the Interahamwe officers and directors, during the period 1992 — 1994,
and dismissed the Motion in all other respects.

3 prosecutor v. Haradina et al., Case No, IT-04-84-T, Trial Chamber’s Order Clarifying Proper Late
Disclosure Procedure under Rule 67(C) and / or Other Appropriate Sanction, 7 November 2007




23
32. Should this reasoning fail to persuade the Appeal Chamber, the Prosecution maintains ~
that Rule 67(D) could only be applicable to the extent that the original Rule 66(B) inspection
request could be subject to enforcement.  If inspection under Rule 66(B) could not have been
compelled when the original request was made in June 2002 because the request did not meet
the “specificity” or “materiality” thresholds for enforcement, then the “Karekezi” letter could

not have been subject to disclosure under rule 67(D) when subsequently acquired by the

Prosecution in October 2002,

33. The Prosecution submits that Joseph Nzirorera’s request to inspect “all documents
furnished to the OTP by the government of Rwanda™ that pertain to “... the acts and conduct
of the members of (i) the MRND party or (i) the Interahamwe, and whether Mr. Nzirorera
planned, ordered, or otherwise aided and abetted those acts, or was responsible for them
under Article 6(3)” is not a discreet category of documents. The request is impermissibly
broad. There is no mention made of the fypes of documents requested, or whether Nzirorera
is requesting documents generated contemporaneously with events during the period 1990-
1994 or after the events at issue. The request could feasibly include witness statements,
judicial records, hearsay accounts, post-1994 government reports and analyses, and virtually
any document that mentions the words “MRND” or “Interahamwe”. Indeed, the request is
structured in a way that would require the Prosecution to review all documentation that it has

ever received from the Government of Rwanda to ensure compliance.

34. This is not the type of request that constitutes “a precise category of documents” which
triggers Rule 66(B); this is a broad and wide-ranging request for substantive information
rather than a request to inspect discrete categories of documents, as the jurisprudence
requires. This inspection request from June 2002 is even broader, and less amenable to
reasonable definition or enforcement, than Nzirorera’s subsequent inspection request of
October 2009. As such, further discussion of it here would be redundant. The Prosecution
will simply rely on its discussion of the October 2009 inspection request to support its

argument that the Chamber applied the appropriate legal standard in its exercise of discretion.

35. Based on the reasoning set forth above, Trial Chamber Il did not make a discernable
error when it stated that a document which is not in the custody or control of the Prosecution
when a Rule 66(B) request is made cannot be subject to inspection. Rule 67(D) cannot
conceivably trigger a Rule 66(B) request for inspection of materials that were not in the
Prosecutor’s custody when the initial request was made. This is all the more so when that

initial Rule 66(B) inspection request is defective for lack of “specificity”.
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C. The Trial Chamber’s ruling that the request of October 2009 lacked the required
specificity did not constitute an abuse of the Chamber’s discretion and was based on the
correct application of the governing law.

36. The Appellant argues that the Trial Chamber’s decision of 24 November 2009 should
be reversed on the ground that the Chamber incorreotly applied the governing law when it
held that the Appellant’s Rule 66(B) request of 29 October 2009 was too broad to trigger the
Prosecutor’s obligation to afford inspection under the Rule. The Respondent asserts that the
Appellant’s contention is unsustainable. The Chamber’s exercise of its discretion with
respect to the level of specificity required by Rule 66(B) in this case was based on a fair and
reasonable application of the standard enunciated in the Appeals Chamber’s decision in the
Bagosora case.’! Moreover, “...[t]he Trial Chamber is the appropriate authority to make this

case specific assessment in the first instance under the appropriate standard”.”

37. Additionally, the Appellant’s assertions that the Respondent has interpreted its
disclosure obligations very narrowly throughout this case, such that disclosure has become a
“carnival game” in which the Appeliant is expected to participate with blind folds over his
eyes, is farcical. It is not the Prosecutor, but the Trial Chamber and the Appeals Chamber,
that have interpreted the Rules with regards to the Prosecutor’s disclosure obligations. One
should note that, contrary to the Appellants contention, the Prosecutor’s disclosure
obligations have constantly been interpreted broadly. The Appeals Chamber of this Tribunal
has stated that it routinely construes the Prosecutor’s disclosure obligations under the Rules
broadly in accord with their plain meaning.> The Prosecutor consistently endeavors to
execute his disclosure obligations in good faith and within the ambits of the Rules and the

jurisprudence.

38, Even with the broad interpretation of the Rules governing the Prosecutor’s disclosure
obligations, the Appeals Chamber has affirmed that Rule 66(B) is only triggered by a
sufficiently specific request by the Defence.”* 1In its deliberations, regarding the level of
specificity required for the Appellant’s request to have triggered a Rule 66(B) obligation on
the part of the Prosecutor, the Trial Chamber relied on the jurisprudence emanating from the

Appeals Chamber in the Bagosora case, which seems to have established the standard.”

3 prosecutor v. Bagosora et al., Case No. ICTR-98-414R73, Decision on Interlocutory Appeal Relating to
Pisclosure Under Rule 66 (B) of the Tribunal’s Rules of Procedure and Evidence, 25 September 2006,

32 Ibid, para. 9

* Jhid, para. 8

M Ibid, para, 10

5 prosecutor v. Bagosora et al., Case No, ICTR-98-414R73, Decision on Interlocutory Appeal Relating to
Disclosure Under Rule 66 (B) of the Tribunal’s Rules of Procedure and Evidence, 25 September 2006
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