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1 Joseph has moved, pursuant to Rule 15, that the Judges ofthe Trial

Chamber voluntarily isoualifv themselves from his trial as a result of actual bias and the

appearance ofbias from their receipt of and failure to disclose secret

communications the prosecution alleging misconduct by the defence.

2.On13F 2008, the prosecution filed its Prosecutor's Response to Joseph

Nzirorera's Motion Disqualification of Judges Byron, Kam and Joensen. W.

Nzirorera now rep

3. Mr. N does not take issue with the right ofthe prosecution to file an ex

parte application in

He takes issue with

of a motion to withhold disclosure pursuant to Rule 66(C).

fact that the prosecution abused the privilege by making serious

allegations against defence team which were gratuitous and unnecessary for the

on to withhold disclosure of the statement of a witness.disposition of the

4. In contrast, he filed his Ex Parte Motion for Order for Interview of

Defence llitness D 7(23 January 2006) and Ex Parte Motion for Order Jbr Intervietv

of Defence Witnesses 'NZ 2 and DNZ 3 (13 March 2006), he filed both motions publicly.

Only the Annexes confidential. In the Annex to the Ex Parte Motionfor OrderJor

Interview of Defence itness DNZ 1Q3 January 2006), Mr. Nzirorera did not

gratuitously malign prosecution, but stated only those facts necessary for a

determination of the ion. No allegations of criminal activity or misconduct on the

part ofthe prosecuti were made.
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5. In its t}re prosecution makes no effort to justify its allegations of

witness tampering unlawful disclosure of witness identities made against Mr.

Nzirorera's delence in its secret communication with the Trial Chamber.

6. The matter lained of in the Mo tion for Disqualification is the actions of

the Judges once the

7. First, the

ison was placed on their table.

were wrong to decide the motion without revealing the

allegations to Mr. N and giving him a chance to respond. This could have been

seeking to withhold a statement on the grounds that the defence had been

tampering with and revealing their identities in the community.

8. Second, decided the motion without notifying the defence of these

serious allegations,

witness in question

Trial Chamber should have disclosed the application once the

withdrawn. The reason for the ex parte process no longer existed

and there was no need to keep the substance ofthe motion from the defence.

9. This would been particularly appropriate because the prosecution

provided no reason the witness was withdrawn, leaving the damning impression that

the defence had in tampering with him.

10. Third, been presented with a motion seeking disclosure ofthe ex parte

motion, the Trial ber should have disclosed it instead of forever seeking to conceal

poisoned by the unsubstantiated and undisclosed allegations ofthe fact that it had

witness tampering unlawful disclosure of witness identities.

done without

could and should

the disclosure sought to be kept confidential. The Trial Chamber

issued an order informing the defence that the prosecution was
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I 1. This was

Judge Vaz should be

relationship with the

when confronted.

very same pattem that led the Appeals Chamber to conclude that

ified from Mr. Nzirorera's trial-she had a Dtivate

failed to disclose it, and refused to acknowledge it

12. The same t should occur here. Thejudges received private

communications the prosecution containing serious allegations of criminal conduct

by the defence team Mr. Nzirorera. It failed to disclose them even after the need for

confidentiality had and then refused to acknowledge having received them when

presented with a seekine disclosure of the communications.

13. The ion and the defence disagree over whether a reasonable person,

informed of these would aoorehend bias. Mr. Nzirorera maintains that when

Judges receive secret

his defence team, and

ications from the prosecution alleging criminal conduct by

d those facts from the defence even after the reason for

nondisclosure has a reasonable person would consider that the Judges have given

credence to the and have become biased against the interest ofthe accused

and the credibility of defence team.

14. The on claims the Mo tionfor Disqualif cation is contumacious.l In

fact, counsel would contumacious to his duty to his client if he remained silent in the

secret communications between the prosecution and Judges.face of learning of

While Mr. Nzirorera his counsel did not relish filing the motion, they make no

apologies for its or its content.

15. One of qualities ofa professional judge is to be able to look at a situation

objectively and

I Response at pata.3

appropriate test, even to his or her own conduct or inaction.
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Mr. Nzirorera that the Judges he seeks to disqualify can recognize, in hindsight,

that it was inapprop

against the defence

could objectively

these events.

16. Therefore,

granted, either by the

to receive and keep confidential the serious allegations made

of Mr. Nzirorera and that Mr. Nzirorera, or even an outsider,

that the scales ofjustice had been unacceptably tilted by

it is respectfully requested that the Motion for Disqualification be

dges themselves, or by the Bureau.

Lead Counsel for Joseah Nzixorem
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