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1. On 28 October 2008, the Trial Chamber issued its Ordonnance Relative du

Depot de Conclusions sur une Eventuelle Disjonction d'Instances. The Trial Chamber

ordered the parties to file its observations on the possible severance of the case of

Mathieu Ngirumpatse. These are Mr. Nzirorera's observations.l

Opposition to Severance

2.The issue of severance is governed by Rule 82(B), which provides:

The Trial Chamber may order that persons accused jointly
under Rule 48 be tried separately if it considers it necessary
in order to avoid a conflict of interests that might cause serious
prejudice to an accused, or to protect the interests ofjustice.

3. Therefore, the issue is whether severance is necessary to protect the interests of

justice. The burden of persuasion rests with the party seeking severance.2 Mr. Nzirorera

knows of no case at the International Tribtrnals where severance was ordered without a

request from one of the parties.

4. The Appeals Chamber has held that "factors that a Trial Charnber may look to

in the interests ofjustice include (1) avoiding the duplication of evidence; (2) promoting

judicial economy; (3) minimising hardship to witnesses and increasing the likelihood that

they will be available to give evidence; and, (4) ensuring consistency of verdicts."3

Every one of those factors militates against severance of the case of Mathieu

Ngirumpatse.

5. The Tribunal's completion strategy can play no part in the determination of the

interests ofjustice. The Appeals Chamber has held that the overriding consideration of

' On 31 October 2008, Mr. Nzirorera filed Joseph Nzirorera's Motionfor Disqualification of
President/Judge Byron. He therefore requests that the issue of severance not be deliberated on or decided
until the issue ofJudge Bryon's disqualification is resolved.
" Prosecutor v Bagosora et al,No.ICTR-98-41-T, Decision on Requestfor Severance of three Accused
(27 March 2006) aI para. 3
' Prosecutor v Gotovina et al,No.IT-03-73-AR73.1, Decision on Interlocutory Appeals Against the Trial
Chamber's Decision to Amend the Indictment andfor Joinder (25 October 2006) atpara. 17
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the completion strategy must be the strict adherence to the minimum guarantees of the

rights of the accused pursuant to Article 20 of the Statute.a And this Trial Chamber itself

has held that:

Despite the existence of the completion strategy, the overriding
obligation is to observe the mandate to guarantee a fair trial to
the accused. The requirements of expediency will not
outweigh the interests of justice.'

6. Mr. Nzirorera opposes severance. It will prejudice his defence. The

prosecution presented a large body of evidence of Mr. Ngirumpatse's acts and speeches.

Mr. Nzirorera has been relying on Mr. Ngirumpatse to mount a defence case which

would answer that evidence. Severance of Mr. Ngirumpatse at this stage would be

devastating to the preparation of the defence, and would require Mr. Nzirorera to assume

a huge burden of investigating and presenting the evidence he was counting on the

Ngirumpatse defence team to present.

7. Because he is liable for Mr. Ngirumpatse's acts and conduct under the joint

criminal enterprise form of liability and conspiracy charges in the indictment, Mr.

Nzirorera would have to call many of the same witnesses which Mr. Ngirumpatse would

call at a separate trial. This would create the very hardship and burden on witnesses that

is the primary reason for a joint trial in the first place.

8. In addition, Mr. Nzirorera was counting on Mr. Ngirumpatse testifying during

the kial. lndeed he is one of the most crucial witnesses for Mr. Nzirorera's defence. If

the trials are separated, is becomes highly unlikely that Mr. Ngirumpatse would testify at

* Prosecutor v Karemera et al,No.ICTR-98-44-AR15bls.3, Decision on Appeals Pursuant to Rule l5 bis
(D) (20 April 2007) atpara.24
s Prosecutor v Karemera et al, No.ICTR-98-44-T, Scheduling Order (2lAugust 2007) atpara. 5
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a trial of Mr. Nzirorera, particularly because it is likely to precede his testimony at his

own trial.

9. As the Bagosora Trial Chamber has observed:

The preference for joint trials of individuals accused of acting in
concert in the commission of a crime is not based merely on
administrative efficiency. A joint trial relieves the hardship that
would otherwise be imposed on witnesses, whose repeated
attendance might not be secured; enhances fairness as between
the accused by ensuring a uniform presentation of evidence and
procedure against all; and minimizes the possibility of inconsistencies
in treatment of evidence, sentencing, or other matters, that could
arise from separate trials.o

10. That Trial Chamber observed that "the nature of the possible prejudice to an

accused, the advantages of a joint trial, and the mechanisms for mitigating the claimed

prejudice by means other than severance, must all be weighed when considering a motion

for severance."T

11. That Trial Chamber also observed that "the advanced stage of the trial weighs

against severance, particularly where the accused had benefited from the presentation of

evidence by their co-accused."8

12. Applying those principles to this situation, there will be hardship to numerous

witresses if severance is granted. Mr. Nzirorera estimates that if the case is severed, he

would have to call approximately 25 of the 35 witnesses on Mr. Ngirumpatse's principal

witness list at his own trial, and some of the witnesses on Ngirumpatse's secondary list.

An additional number of witnesses who are on Mr. Nzirorera's list are also likelv to be

" Prosecutor v Bagosora el a/. No. ICTR-98-41-T, Decision on Motions by Ntabakuzefor Severance and to
Establish a Reasonable Schedulefor the Presentation of Prosecution lilitnesses (9 September 2003) at para.
2l; Prosecutor v Bagosora et al,No.ICTR-98-41-T, Decision on Requestfor Severance of Three Accused
(27 March 2006) aI para. 3
'ProsecutorvBagosoraetal,No.ICTR-98-41-T,DecisiononRequestforSeveranceofThreeAccused

(27 March 2006) atpara.3
o Prosecutor v Bagosora et al,No. ICTR-98-4 1 -T , Decision on Request for Severance of Three Accused
(27 March 2006) atpara.8
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called by Mr. Ngirumpatse at a separate trial. All of these wibresses would thus be

required to testify twice. Thus severance would impose a hardship on many people, and

call into question whether those witnesses would be willing to testify for Mr. Nzirorera

knowing that they would have to come back, or had already come, to testify for Mr.

Ngirumpatse.

13. The Trial Chamber in the Nyiramasuhuko case, in denying a mid-trial

severance, has also observed that the protection of victims and other witnesses should be

considered when determining if a severance is in the interests ofjustice. A joint trial will

avoid the pressure and trauma to witresses who must repeatedly testify in multiple trials e

This must be held applicable with the same force to defence witresses as prosecution

witnesses.

14. In denying severance of Mr. Nzirorera's case at the pre-trial stage, the Trial

Chamber held that "because of the complexity of the present case, a separate trial may

impede the administration of evidence as the Trial Chamber will not be able to develop a

fuIl picture of the entire case, which is necessary to evaluate the guilt of each accused."lo

It would be the height of unfairness to allow the Trial Chamber to develop that frrll

picture only from the prosecution's evidence, and deprive it of that full picture during the

defence evidence.

15. The fairness as between the accused would also be enhanced by declining to

order severance. Both Mr. Ngirumpatse and Mr. Nzirorera have prepared their defence

cases in reliance on the other-sharing the responsibilrty of rebutting the prosecution's

e Prosecutor v Nyiramasuhuko et al, No. ICTR-98 -42-T , Decision on Nyirimusuhuka's Motion for Separate
Proceedings, a New Trial, and Stay ofProceedings (7 April 2006) atpara.77
to Decision on the Defence Motion in Opposition to Joinder and Motionfor Severance and Separate Trial
(12 July 2000) atpara. 32
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evidence. If there is a severance, that would impose a serious burden on both men at this

late stage of the procedure in the preparation and presentation of their defences at

separate trials.

16. lndeed, the Trial Chamber in this very case has held that "in the appreciation

of the interests ofjustice, the right to be tried fairly and without undue delay, as

guaranteed by Article 20 of the Statute, must be taken into account."ll Since Mr.

Nzirorera does not object to the delay occasioned by Mr. Ngirumpatse's illness, the issue

of fairness must be paramount in the Trial Chamber's deliberations.

17 .Inthe Muhimana case) in denying the prosecution's motion to sever the trial

of Mr. Muhimana fromhis co-accused. the Trial Chamber said:

The Counsel for the accused has stated that it would be beneficial
for the accused to await the arrest of the other co-accused, as it
would facilitate the presentation of a joint defence, even though
it may entail some delay. The Chamber finds some merit in this
submission. Further, since the co-accused are charged as co-conspirators
in the charge of conspiracy to commit genocide, the Chamber is of
the view that it is in the interests ofjustice for them to be tried together.l2

18. Therefore, where issues of fairness in mounting a joint defence are pitted

against the prospect of delay, the issues of faimess must prevail.

19. For all of these reasons, Mr. Nzirorera respectfrrlly requests that there not be a

severance of Mr. Ngirumpatse's case at this time, and that the joint trial be adjourned

until Mr. Ngirumpatse is able to attend.

" Proseculor v Karemera, No. ICTR-98-44-T, Decision on Severance of Andre Rwamakuba andfor Leave
to File Amended Indictment (14 February 2005) atpara.26
t2 Prosecutor v. Muhimana, No. ICTR-95-l-I, Decision on the Prosecutor's Motion.for Leave to Sever an
Indictment, (6 July 2000) at para. 5
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Alternatives to Severance

20. The Trial Chamber has also requested the parties to offer practical alternatives

to severance.

2l.lvft. Nzirorera suggests that the most practical alternative is the declaration of

a mistrial in his case and appointment of a referral bench to consider transfer of his case

to a national jurisdiction. The pollution of the fact finding process through the epidemic

of disclosure violations by the prosecution and other pleading and trial issues has resulted

in an unfair trial that can no longer be cured. Any conviction of Mr. Nzirorera will

inevitably be overtumed on appeal.

Certification to Appeal

22. Should the Trial Chamber nevertheless forge ahead with severance of Mr.

Ngirumpatse's case, Mr. Nzirorera hereby applies, pursuant to Rule 73(B) for

certification to appeal the decision, and a stay of the trial pending the appeal. As

demonstrated above, the issue is one which significantly affects the fairness and

expeditiousness of the trial, and an immediate resolution of the issue would materially

advance the proceedings, since an erroneous decision would be a great hardship to

witnesses and incurable after judgement.

23. This identical issue of mid-trial severzmce has alreadv been found to meet the

criteria of Rule 73(B) in the Bagosora casel3 and in cases at the ICTY involving both

mid-trial severance and pre-trial joinder.ra

" Prosecutor v Bagosora el al, No. ICTR-98-41-T, DecisiLn on Certification of Interlocutory Appealfrom
Decisions on Severance and Scheduling of l4/itnesses (l 1 September 2003)
ta Prosecutor v Trbic, No. IT-05-88 ll-PT, Decision on Requete de la Defense en Certification d'Appel
Suite a la Decision de la Chambre Datee du 26 Juin 2006(14 July 2006); Prosecutor v Popovic et al,No.
IT-02-57-PT, Decision on Motionfor Certification of Joinder Decisionfor Interlocutory Appecl (6 October
2005); Prosecutor v Gotovina et al,No.IT-01-45-PT, Decision on Defence Applicationsfor Certification
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24. Therefore, it is respectfully submitted that certification to appeal any decision

on severance should be granted. Since there will be no scheduled session in this case

until January in any event, a prompt granting of certification to appeal will allow the

Appeals Chamber to rule on the issue without further delay in the proceedings.

Extension of Time

25. Should severance ultimately be accomplished, Mr. Nzirorera will be filing

motions to exclude evidence admitted dwing the prosecution's case relating to Mr.

Ngirumpatse that would not have been admitted in a separate trial-particularly evidence

relating to the period before July 1993 when Mr. Nzirorera was not a member of the

MRND executive bureau.

26.In addition, Mr. Nzirorera will need additional time and resources to prepare

to defend the issues in the case that Mr. Ngirumpatse's defence team was responsible for.

This will require interviewing the Ngirumpatse witnesses, taking Rule 92 bis statements

from them when necessary, as well as identifying and interviewing other potential

witnesses to these facts. This will result in some delav in the commencement of Mr.

Nzirorera's defence case.

21. If severance is granted, the Trial Chamber's Order to Joseph Nzirorera to

Reduce his Witness List (24 Qctober 2008) will have to be modifred to allow Mr.

Nzirorera to call additional witnesses planned for the Ngirumpatse defence. Therefore,

because that order has been overtaken by recent events, Mr. Nzirorera does not believe it

prudent to launch an interlocutory appeal at this time, as allowed by the Trial Chamber.

In addition, he hereby moves for an extension of time to comply with that order until

to Appeal Decision on Proseeution's Consolidated Motion to Amend the Indictment andfor Joinder (14
August 2006)
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such time as the future of the trial is determined. If severance is denied, there is plenty of

time for the filings required by that order; if severance is granted any witness list filed

before that time will have to be substantially modified. Therefore, it is preferable to

resolve the issuance ofseverance first.

Conclusion

28. For all of the above reasons, Mr. Nzirorera suggests that the most prudent

course is to wait for Mr. Ngirumpatse. If the Trial Chamber can't wait, then it is

respectfully requested that the Trial Chamber declare a mistrial in Mr. Nzirorera's case

and appoint a referral bench to consider transfer ofhis case to a nationaljurisdiction.

y submittld,

PE'I.SR XTOBTNST]N
I-ea*l Ccunsel fbr Joseph Nzirorera

,=*;j:iif*'o*'f *1{' 'i'** *s\-" '
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