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l .  Joseph has moved for a stay of proceedings after discovering fresh

violations of Rule 68 the prosecution. On 24 July 2008, the prosecution filed its

Prosecutor's R to Joseph Nzirorera's Eleventh Notice of Rule 68 Violation and

Motion for Stay oJ P

Witness BRA-I

ngs. Mr. Nzirorera now replies.

2. The on contends that in 2007 it disclosed the portion of Witness BRA-

5. This contenion is belied by the very text of Rule 68 itself, which requires the

disclosure to be made"as soon as practicable". The prosecution has not offered any

explanation as to wh it was not practicable to disclose the material in 2006 when it could

I 's closed session

Nzirorera has now

complete, Mr. N

a clear violation of

Witness ALL-42

3. The

Rule 68 as to the

4. The

make this disclosure i

42's testimony came

have been used to

the acts and

r Response at paras 6-7
2 Response at para. 3

The "Betler than Never" Defence

claims that the Rule was not violated because it did finally

July 2008; almost two years a{ler the transcript of Witness ALL-

in which he contradicted Prosecution witness XXQ.r Mr.

fied this to have been the case. Although the disclosure was not

withdraws his motion as to Witness BRA-1. It does not present

68 .

on appears to offer several defences to the claim that it violated

session testimony of Witness ALL-4?"

its possession.2

examine the prosecution's witnesses who were testifoing about

ofJean Pierre Turatsinze and Robert Kajuga.
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6. More , the prosecution only disclosed the exculpatory material after

it had been caught s it. Its Julv 2008 disclosure was not of its own initiative.

but in response to Mr. 's specific request after discovering the prosecution had

withheld exculpatory

7. To claim the Rule was not violated because the prosecution fessed up after

Can a taxpayer contend he did not violate the law prohibitingbeing caught is

failure to pay taxes by a check after he is arrested for tax evasion? Can an ICTR

defence team simply I to show up for a trial session and contend it was not in contempt

by simply showing up the following session?

8. The fact is

testimony of Witness

the prosecution violated Rule 68 by failing to disclose the

The "Too Defence

9. The ion claims that it was unable to comply with its Rule 68 obligation

in this case because the volume of material and the effort required to determine if

l
material is

I0.  The notably fails to details what procedures it has put in place to

identify exculpatory particularly closed session testimony from other cases'

The Appeals instructed it to put such procedures in place in 2005 when it

for almost two years.

"office-wide" access to defence witness information so that the

I its Rule 68 requirements.a

ai, No. ICTR-98-41- AP.73, Decision on Interlocutory Appeals of Decision on

(6 October 2005) at para. 44

granted the

prosecution could

3 Response at para. I
4 Proseculor t Bagosora
Witness Protection
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l l . The on obviously put no such procedures in place, even after it was

found by the Appeals ber to have violated Rule 68 by failing to disclose closed

session testimony this case and the Muhimana case to Eliezer Niyitegeka."

12. The on by the prosecution that it is unable to provide disclosure of

exculpatory evidence

potent argument for a

is unwilling and unab

ofthe burdens of locating and identifying it is the most

ofproceedings. Since, by its own admission, the prosecution

to systematically review and identify exculpatory evidence from

its holdings, the on can be exnected to have other Rule 68 material in its

possession which it not disclosed. That is the very reason why a stay is needed.

13.  Mr .  N

Witness ALL-42

does not accapt that the failure to disclose the testimony of

an oversight. The witness specifically mentioned Mathreu

Ngirumpatse in his v.6 His alleeations that Jean Pierre Turatsinze was an RPF

operative were made ust two weeks before the prosecution called Frank Claeys as a

witness in Mr. N 's case for the sole purpose of relating what Turatsinze told him'

14. The Senio Trial Attorney from Mr. Nzirorera's case has worked closely with

the Bagosora trial sitting at the prosecution counsel table in that case on 5 and 6

July 2005 when Mr. girumpatse testified in that case7, 16 and 17 March 2006 and 12

June 2006 when J

Karemera testified.e

Nzirorera testifiedd, and on 16 June 2006 when Edouard

s Niyitegeka v fuoseculor . ICTR-96- l4-T, De cision on Third Request for Review (23 January 2008) at

para- 27
" I ranscnpt ol E
7 Exhibits P61 and P62
8 Exhibits P69 and 70
n Exhibit P5l

2006 @ 38-39; Transcript of9 November 2006 @ l-5
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15. Witness

common witness in

was led by the same

the Interahamwe in

prosecution trial team

claimed that four of

G, and Turatsi

16. Mr.

Bagosora and

Molions to FJclude the Tl

prosecution teams.lo

17. Therefore, seems likely that a conscious decision was made not to disclose

this exculpatory

inexcusable.

to Mr. Nzirorera. Either way, the violation of Rule 68 is

The "No No Foul" Defence

18 .  The claims that Mr. Nzirorera has misled the Trial Chamber "by

Iumping instances

. . . t 1
has not. '

the Trial Chamber has found a breach with instances where it

19. The stati sneak for themselves. The number of times the Trial Chamber'-

ro Witnesses G, T, ZF,
" Response alpara.l0
r2 Transcript of3 October
at 361 Decision on JosePh
Punilive Measures (25 2007); Transcript of4 July 2006 @ 32; Transcript of 5luly 2006 @2;
Decision on Defence
October 2006) ar para. l7
L'i o lali on and liot i o ns Remedial qnd Punitive ltleasures (29 Novernber 2007) at para. 12], Decision on

Joseph Nzirorera's to Etclade the Testimony of lyitness AklM (15 June 2007); Decision on Defence

of Witness QBG (11July 2007); TransadPt of 10 October 2007 @7;
t's Ninth Nolice of Violation of Rule 68 and Motion;for Remedial and

who ALL-42 testified was also working for the RPF, was also a

the Bagosora case and the case of Mr. Nzirorera. His testimony

secutor in both cases. And given the prominence of the role of

case against Mr. Nzirorera, it strains credulity to believe that the

in his case was unaware that a witness in the Bagosora trial had

e top leaders of the Interahamwe--Kaj uga, Ruhumuliza, Witness

working for the RPF.

further notes that five prosecution witnesses testified in both the

cases, requiring a high degree of coordination between the two

and Frank Claeys

i05 @ l8; Transcript of l6 February 2006 @ 4, 8; Transcript of 24 May 2006
ziroira's Notices of Rule 68 Violations qnd Motionsfor Remedial and

m for Disclosure of RPF Material andfor Sqnctions Agqinst the Prosecution (19

Decision on Joseph Nzirorera's Sixth, Seventh, and Eighth Notices of Rule 68

Oral Decision on JosePh
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or Appeals Chamber has found that the Drosecution in Mr. Nzirorera's case failed to

comply with its outigations is 14!

20. There is

prosecution has been

ti Decision on Joseph
'' Joseph l"zirorera's

reason to even consider the 30+ other instances where the

to have failed to disclose material which it was obligated to

disclose.ra The breaches found by the Chambers is, by far, the highest recorded

losure violations in the history of international criminal lawtotal of established

jurisprudence.

2l  .  The claims that Mr. Nzirorera is not prejudiced by its failure to

d isclose Witness AL 2's testimony because he has not yet started presenting his case-

in-chief.l5 Horvever, has completely ignored Mr. Nzirorera's assertion in his motion

that the failure to the testimony "prevented him from using the information in his

cross-examination of who testified to statements and activities of Jean Pierre

Turatsinze, such as F Claevs. Witness HH. and Witness AWD" and "from using the

information in his ination of witnesses who testified to the activities of Robert

HH, and Witness AJY." ''Kajuga such as Wi

22 .  A l l  o f witnesses testified after l0 November 2006 when Witness ALL-

42 gave his testimon in lhe Bogosora trial. Mr. Nzirorera has been prejudiced by the

prosecution's of that favorable evidence

Punitive Measures of 2l November 2007 @ l0- 1 I ); Decision on Joseph Nzirorera's

Se1)enteenth Notice of 66(A)(ii) and Motiot\for Remedial and Punitive Meqsures (20 February 2008)

at para. l0; Decision on ofJoseph Nzirorera's Tenth Notice of Rule 68 ltiolation and

Motionfor Remediol and itite Measures (14 April 2008)
,)ra's Appeal from Decision on I do Rule 68 Motion ( l4 May 2008) at para. 1 3

for Mistriql at the Close of the Prosecution Case ('7 lanrary 2008)
t5 Response ar paft. ll
16 Nlotion at parc. 19
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The "Lu Case is Different" Defence

lamelv seeks to distinzuish the International Criminal Court's

decision in Lubanga asserting that the disclosure violation there involved materials

es with assurances of con f ident ial i ty. lTobtained from third

27 . The failed to disclose evidence that the leaders of the MRND

youth wing (includin one of its own witnesses), alleged to be responsible for the most

serious crimes during

RPF. This is fundam

genocide, were in fact controlled, not by the accused, but by the

suppression ofexculpatory evidence which goes to the very

heart of the prosecuti

24. However, the reason why the Trial Chamber in Lubanga stayed the

proceedings was the accused did not receive all of the exculpatory material to

thus it could not provide him with a fair trial. That is exactlywhich he rvas entitled

the situation here.

23. The p

to the prosecution's

costs mentality in

exculpatory material.

in his case. As in

exculpatory material

th€ same-a sta)' of

Conclusion

25. The 1l to disclose exculpatory material in Mr. Nzirorera's case is not due

itments to third parties, but to the prosecution's win-at-all-

it actively suppresses, or fails to diligently search for,

has repeatedly caught the prosecution in disclosure violations

be assured that all

The result should be

the Trial Chamber simPlY cannot

been or will be disclosed to Mr' Nzirorera.

gs until those assurances are in place.

' Kesponse aI pafa. l,!

n's case asainst Mr. Nzirorera
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's response to this motion is typical of its approach to

Instead of acknowledging its failure to disclose the clearly

prosecutor has dissembled. Significantly, it has stated that it is

fully comply with Rule 68 because of the scope of its holdings

28. The

disclosure in this

exculpatory material,

unable and unwilling

and the manpower to search them.

29. Mr. Nzi

been a failure to

42, and put a stop to unfair trial.

respectfully requests that the Trial Chamber find that there has

with Rule 68 in connection with the testimony of Witness ALL-

Rcsoectfully subm rttPd.
: / : /
i J ,  . . ' r  1 ' . ' \ ' / '- t

P|j'flR Rul]lNS0n*
Lead Counsel for Joscph Nzimrere
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