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INTRODUCTION

1. In May 2006, the United States (“US™) National Security Archive provided the Office
of the Prosecutor (“OTP”) with a DVD containing more than 4,700 declassified documents

on the Rwandan genogide (“National Archive Documents”™).

2. On 21 November 2007, Joseph Nzirorera filed his tenth notice of disclosure
violations' (“Motion’} moving the Chamber: 1) to order the Prosecutor to disclose to the
Defence any exculpatory material among the National Archive Documents; 2) to assert that
the Prosecutor has vidlated Rule 68 (A) of the Rules of Procedure and Evidence (“Rules”) by

the non-disclosure of: a) reports of meetings between the US Ambassador and Mathien

Ngirumpatse and reports of meetings and speeches of President Habyarimana, in which

Mathiecu Ngirumpatse and President Habyarimana express support for the Arusha Peace
Accords; and b) a dog¢ument dated 14 June 1994 in which the US government indicates that it
has no evidence to canfirm reports that the genocide was planned (“Document 17). He further

requests the Chamber to impose remedial and punitive measures against the Prosecutor.

3. Following thq Prosecutor’s Response indicating that all National Archive Documents
have been lodged in the Electronic Data Suite (“EDS”) which was available to the Defence in
the case,” Joseph Nzirorera in his Reply suppiemented his initial request providing a copy of
Document 1 and a further document (“Document 27) to support it.> He further indicated that
he had received the documents through a third party and that Document 1 was not located in
he moves the Chamber to assert that the documents attached to his
Reply fall under Rule 68 (A) and to order the Prosecutor to provide him with a copy of the
DVD received from the US National Security Archive to allow him to make his own searches

and to grant him a respite to tender his supplementary comments thereafter,

4, On 17 Dece

were attached copies of five more documents (“Documents 3 to 77) which he had located

ber 2007, Joseph Nzirorera filed a Supplemental Memorandum to which

among the National Archive Documents lodged in the EDS.* He moves the Chamber to

! Joseph Nziroreda’s Tenth Notice of Rule 68 Violation and Motion for Remedial and Punitive Measures,

filed on 21 November 2007 (“Nzirorera’s Motion™).

: Prosecutor’s Response to Joseph Nzirorera’s Tenth Notice of Rule 68 Violation and Motion for
Remedial and Punitive Measures, filed on 26 November 2007 (“Prosecutor’s Response™).

! Reply Brief: Jopeph Nzirorera’s Tenth Notice of Rule 68 Violation and Motion for Remedial and
Punitive Measures, filedion 3 December 2007 (“Nzirorera’s Reply”).

! Supplemental Memorandum in Support of Joseph Nzirorera’s Tenth Notice of Rule 68 Violation and
Motion for Remedial anfl Punitive Measures, filed on 17 December 2007 (“Nzirorera’s Supplemental Motion™).
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assert that the Prosecutor, by the non-disclosure of these documents, has violated Rule 68 (A)

and to impose remedial and punitive measures against him.

5. The Prosecutdr opposes Joseph Nzirorera requests and disputes that any of the

concerned documentsiare exculpatory.’

Preliminary issue

DELIBERATIONS

6. In his Rejoinder to Joseph Nzirorera’s Reply and in his Response to Nzirorera’s

Supplemental Memotandum, the Prosecutor submits that the Accused should not be allowed

to submit any additional requests to the requests in the Motion.?

7. The Chamber! has previously held that additional requests closely linked to a prior

motion, which could

have been foreseen at the time of the filing of that prior motion, should

be made in connection with the prior motion, Failure to do so runs contrary to the interests of

judicial economy and may result in the forfeiture of fees.”

3. It appears frqm the submissions of the Parties that the OTP has lodged in the EDS

more than 4,700 Natjonal Archive Documents which are relevant to the Defence, but without

informing the Defeny

by the Prosecutor’s
linked to the Motio

Archive Documents

The Prosecutor’s cq

submissions filed by

ve. Joseph Nzirorera only learned about the existence of the documents
Response. As all of Joseph Nzirorera’s additional requests are closely
h and could not have been made before learning about the National
actually being in the EDS, the Chamber will consider all his requests.
ntention is therefore rejected and the Chamber will consider all the

both Parties.

Has Rule 68 (A) been violated?

4. Under Rule 68 (A), the Prosecutor has a continuous obligation to actively review all

material in his possession to identify material that “may suggest the innocence or mitigate the

3 Prosecutor’s R

December 2007 — 10"
6 Prosecutor’s R
Remedial and Punitive
7 See Proseculo

sponse; see also Prosecutor’s Response to Nzirorera’s Supplemental Filing of 17
le 68 Violation, filed on 24 December 2007 (“Prosecutor’s Supplemental Response”).
joinder to Joseph Nzirorera’s Tenth Notice of Rule 68 Violation and Motion for
easures, filed on 4 December 2007 (“Prosecutor’s Rejoinder”).

v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case No. ICTR-

98-44-T (“Karemera et|al.™), Decision on Defence Motion for Investigation of Prosecution Witness HH for
False Testimony (TC), 26 September 2007, para. 9.
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guilt of the accused|or affect the credibility of Prosecution evidence” and “as soon as

practicable” disclose such material to the Defence.

5. When bringing a motion pursuant to Rule 68 (A} in which the Accused intends to
show that the Prosecition is in breach of its disclosure obligations, the Accused is expected
(i) to identify the materials sought; (ii) to satisfy the Chamber on a prima facie basis of the
Prosecution’s custody or control of the materials requested; and (iii) to satisfy the Chamber
on a prima facie basi$ of the exculpatory or potentially exculpatory character of the materials
sought.® The initial determination of whether a document is exculpatory pursuant to Rule 68

(A) is primarily a facts-based judgement that rests with the Prosecutor.’

6. The Prosecutgr asserts that the National Archive Documents have not been lodged in
the EDS in order to|comply with his disclosure obligations pursuant to Rule 68 (A), but
pursuant to Rule 68 (B) as being relevant to the Defence, although he did not explicitly

inform them of that fact.

7. Rule 68 (B) provides that “[w]here possible, and with the agreement of the Defence,
and without prejudicg to paragraph (A), the Prosecutor shall make available to the Defence,
in electronic form, ¢ollections of relevant material held by the Prosecutor, together with
appropriate computer sofiware with which the Defence can search such collections

electronically.”

8. The Chamber recalls that EDS facilities cannot, as such, replace the Prosecution’s
disclosure obligations under Rule 68(A).10 The Prosecution must actively review the material

in its possession forl exculpatory material and, at the very least, inform the accused of its

Karemera et al], Decision on Joseph Nzirorera’s Fifth Notice of Rule 68 Violations and Motions for
Remedial and Punitive [Measures, 13 November 2007, para. 6; Karemera et al., Oral Decision on Stay of
Proceedings {TC), 16 Hebruary 2006, para. 6; Karemera el al, Decision on Joseph Nzirorera’s Notice of
Violation of Rule 68 and Motion for Remedial Measures {(TC), 12 July 2006, para. 2; Karemera et al., Decision
on Joseph Nzizorera’s Ipterlocutory Appeal (AC), 28 April 2006, para. 13; Bagosora et al., Decision on the
Ntabakuze Motion for IDisclosure of Various Categories of Documents Pursuant to Rule 68 (TC), 6 October
2006, para. 2; Bagosorg et al., Decision on Disclosure of Materials Relating to Immigration Statements of
Defence Witnesses (T(), 27 September 2003, para. 3 (“a request for production of documents has to be
sufficiently specific as tp the nature of the evidence sought and its being in the possession of the addressee of
the request™). '
i Karemera et al|, Decision on Joseph Nzirorera’s Interlocutory Appeal (AC), 28 April 2006, para. 16.
Karemera et al, Decision on Interlocutory Appeal Regarding the Role of the Prosecutor’s Electronic
Disclosure Suite in Discharging Disclosure Obligations {(AC), 30 June 2006, para. 10 {“In the view of the
Appeals Chamber, the Frosecution’s Rule 68 obligation to disclose extends beyond simply making available its
entire evidence collectfon in a searchable forma: A search engine cannot serve as a surrogate for the
Prosecution’s individualized consideration of the material in its possession.”)

10
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existence.!! The Prosdcution’s obligation to disclose exculpatory material is essential to a fair

trial."?

9. The Chamber| will now determine whether Joseph Nzirorera has shown that the

requirements are met for ordering the Prosecutor to disclose the material sought.
National Archive Doduments and Reports of Meetings

10.  The Chamber is not satisfied that Joseph Nzirorera has sufficiently identified the
National Archive Do¢uments sought in his Motion for disclosure en bloc. Nzirorera also fails
to sufficiently identify the reports of meetings with Mathieu Ngirumpatse and meetings with
and speeches of President Habyarimana, in which they express support for the Arusha Peace
Accords for the Chamber to conclude that the Prosecutor has violated his disclosure
obligations under Rule 68(A). Joseph Nzirorera’s request concerning those documents falls

therefore to be rejected.

Document 1- dated {4 June 1994 and the request for a copy of the US National Security
Archive DVD

11.  Document 1 purports to be an “AF Press Guidance” dated 14 June 1994, originating
from US State Department, with a question and an answer, It does not bear any OTP file

number.

12.  Joseph Nzirorera has not identified the third party who provided him with the copy,
but indicates that that party has represented to him that the document was declassified by the
US National Security Archive in 2006. Joseph Nzirorera does not dispute that the National
Archive Documentsi lodged in the EDS are easily accessible. Moreover, he has a copy of
Document 1, which {camnot be located in the EDS. Thus, he requests to be provided with a
copy of the DVD th4t the Prosecutor received from the US National Security Archive, partly
to prove that the Prosecutor has violated Rule 68 (A) in relation to Document 1, and partly
because he doubts the Prosecutor’s assertion that all National Archive Documents have been

lodged in the EDS.

13.  The Prosecuﬂor disputes that Document 1 originates from the material received by the

OTP from the National US Security Archive or has otherwise been in his possession.

n bid
2 Ibid, para. 9.
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14.  The Chamber [finds that Joseph Nzirorera has not provided a basis for it to disregard
the assertion of the Prbsecutor, who is presumed to be acting in good faith, that the document

was not among the documents the OTP received from the US National Security Archive

Documents or was otherwise in the Prosecutor’s possession. The Chamber further notes that
the Prosecutor declages to be ready to hand over a copy of the DVD received from US
National Security Ardhive to the Defence."”

15.  In those circumstances, Joseph Nzirorera’s request concerning Document 1 falls to be

rejected.

Documents 2 to 7 — General issues

16.  Copies of thel documents are at hand and thus identified, and it is not in dispute that
they have been in the Prosecutor’s possession. They are all cables from the US Embassy in

Kigali with contempprary reports on the situation in Rwanda between 1992 and 1993.

17.  Joseph Nzirgrera presents selected passages that he claims are exculpatory. The
Prosecutor counters by presenting other passages in the same cables arguably supporting the
Prosecution case amﬁ submits that a document falls under Rule 68 (A) only if the document,
read in its entirety, tends to be exculpatory and that only evidence of a certain quality should

be taken into account.

18.  The Chamber recalls that the disclosure to the Defence of evidence which in any way

tends to suggest the|innocence or mitigate the guilt of the accused is one of the most onerous
responsibilities of tl?e Prosecution,® and shall be interpreted broadly since it is essential to a

fair trial."”

” Nzirorera’s Supplemental Motion, para. 5.

14 The Prosecutdr v. Brdanin, Case No, IT-99-36-A, Decision on Appellant’s Motion for Disclosure
Pursuant to Rule 68 angl Motion for an Order to the Registrar to Disclose Certain Materials (AC) , 7 December
2004, para. 3; The Frosecutor v. Brdanin and Talié, Case No., IT-99-36-T, Decision on “Motion for Relief form
Rule 68 Violations by the Prosecutor and for Sanctions to be Imposed pursuant to Rule 68 bis and Motion for
Adjournment while Matters Affecting Justice and a Fair Trial can be Resolved” (TC), 30 October 2002, para.
23.
3 The Prosecutgr v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera (“Karemera et
al™), Case No. 1CTRF98-44-T, Decision on Interlocutory Appeal Regarding the Role of the Prosecutor’s
Electronic Disclosure Buite in Discharging Disclosure Obligations (AC), 30 June 2006, para 9. See also The
Prosecutor v. Théomedte Bagosora, Gratien Kabiligi, Aloys Ntabakuze, Anatole Nsengivumva (“Bagosora et
al”), Case Nos. ICTR-98-41-AR73, ICTR-98-41-AR73(B), Decision on Interlocutory Appeals on Witness
Protection Orders (AC), 6 October 2003, para. 44; The Prosecutor v. Dario Kordic and Mario Cerkez, Case No.
IT-95-14/2-A, Appeal fudgement (AC), 17 December 2004, paras. 183, 242 The Prosecutor v. Tihomir Blafkic,
Case No. IT-95-14-A,{Judgement (AC), 20 July 2004, para. 264; The Prosecutor v. Radislav Krstic, Case No.
IT-98-33-A, Judgement (AC), 19 April 2004, para. 180: The Prosecutor v. Radoslav Brdanin, Case No. IT-99-
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19.  Furthermore, the weight to be attributed to a particular piece of evidence is for the
Trial Chamber to dedide and cannot be decided before the end of the trial in light of all the
evidence presented by the Parties. Therefore, the assessment under Rule 68 (A) must be made
on a prima facie bagis. However, the Chamber recalls that information from sources who
have neither witness¢d themselves the events in question nor explained the source of their
assumptions apart from a general reference to rumours does not constitute a prima facie

showing of evidence that may affect the credibility of the testimony of witnesses.'®

20.  When a document on a prima facie basis contains exculpatory information as well as

information supporting the Prosecution case on the same issue, the Chamber notes that all
information on the same issue must be read in context. Thus only information, that, when

read in its entirety, tends to be exculpatory, must be disclosed under Rule 68 (A).

Document 2 — dated 21 August 1992

21.  Joseph Nzirqrera submits that the information in the following paragraph is
exculpatory because fit contradicts paragraph 6(jii) of the Indictment, which states that the
leader of the CDR pdrty was a member of the same joint criminal enterprise as the Accused,
and the testimony of [Prosecution Witnesses UB and GOB that the CDR was established and
controtled by the MRIND:"?
“Quetied by Charge, however, leaders of both the MRND and CDR contend that their
two organizations are completely separate and that their ideologics and aims are totally
different. CDR leader Barayagwiza is critical of the MRND for failure to put Hutu
interests first.... MRND leader Ngirumpatse is equally critical of the CDR policy of
ethnic separatism} and claimed to Charge that the CDR is actually a threat to the MRND.
He acknowledged that Interahamwe members might be participating in CDR
demonstrations id vice-versa, but he said such persons, if identified, would be punished.

He claimed such participation was totally spontaneous and not sanctioned by the

MRND.”'®

22, The Chamber notes that Document 2 concerns, infer alia, , the relationship between

the CDR and MRND parties, and between their youth wings. In that Document, the US

36-A, Decision on Appgllant’s Motion for Disclosure Pursuant 1o Rule 68 and Motion for an Order to the
Reglstrar to Disclose Cerfain Materials (AC), 7 December 2004, para. 3.
Karemera et all, Decision on Joseph Nzirorera’s Sixth, Seventh and Eighth Notices of Disclosure
leatlons and Motions fbr Remedial, Punitive and Other Measures, 29 November 2007, paras. 16-18.
Mzirorera’s Reply, paras. 6-10.

s Nzirorera’s Reply, Annex B, pp. 7-8.
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Embassy reports that CDR youths and the Interahamwe, acting together, caused public
disturbances, that the security forces under President Habyarimana’s control were not
intervening, and refdrs to an incident where Mathieu Ngirumpatse had demonstrated his
ability to exercise comtrol over the Interahamwe. The Embassy further cites different sources
that appear to be knoiivn to it, that the CDR is the President’s “mouthpiece”, that there is little
difference between the two parties, and that the Interahamwe has come under the influence of

the President’s family and become a militia involved with the military.

23.  The Chamber
suggest that there W

finds that Document 2, when read in its entirety, does not tend to
as no relationship between the CDR and MRND parties. There is

therefore no prima fagie showing that Document 2 contains exculpatory information.

Document 3 — dated 3 August 1992

24.  Joseph Nzirorera submits that the information in the following paragraph contained in

Document 3 is excylpatory because it contradicts paragraphs 25.2, 27 and 62.3 of the

Indictment and the testimony of Prosecution Witness GOB:'®

“By the end of July, both the President and the Secretary General of the MRND had
publicly supported the Arusha Accord and the principles they incorporated for political
negotiations with the RPF. At a press conference July 30, MRND SYG Matthieu
Ngirumpatse accepted integration of the RPF into the Rwandan Army, providing not only
the capacity of the Rwandan Army to absorb the RPF, but also other conditions of entry
into the armed forces were taken into account. He said that associating the RPF with
power in Rwanda should not call into question either the political system or the

republican institations already existing in the country. Refugees, he said, should be able

3220

to return in accotdance with current legislation.

75, The Chamber notes that according to GOB’s testimony and paragraph 25.2 of the

Indictment, MINRD

meetings on 28 Ma

leaders would have opposed the Arusha Accords at public MRND
y 1992, 15 November 1992, and on or about 27 October 1993, The

Chamber further notes that according to paragraphs 27 and 62.3 of the Indictment, Joseph

Nzirorera in particu

ar would have opposed the Arusha Accords at meetings in Mukingo

commune prior to January 1994 and continuing through late June 1994,

19
20

Nzirorera’s Sup|
Nzirorera’s Sup

Prosecutor v. Edouard K

plemental Motion, paras. 7-8.
plemental Motion, Annex A, p. 11,

8/12
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26.  The Chamber ffinds that there is no contradiction between the information that MRND
leaders by the end of July 1992 expressed support for the Arusha Accords to the press and the
information that MRIND leaders in other fora and at other times would have expressed
opposition to the Acgords. There is therefore no prima facie showing that that Document 3

contains exculpatory information.

Document 4 — dated 31 December 1992

27.  Joseph Nzirorera submits that the information in the following paragraph of
Document 4 is exculpatory, as it contradicts the testimony of Prosecution Witness ZF that the
violence in Gisenyi in late 1992 was fomented by local authorities, as part of a plan which
had been agreed upon at secret meetings at a military camp in Gisenyi which Joseph

Nzirorera and others had attended:?!

“The reported cause of these attacks is as follows: the populations of the communes
around Gishwat] Forest were called by the Prefecture to cut out the under bush in
Gishwati forest,|in order to deny a hiding place to bandits and brigands who were
creating a climatg of insecurity in the area. When the Hutu population arrived to do their
community duty| they found that the Bagogwe population had not responded to the call.
The Hutu took
began attacking their neigbors [sic]. None of this story can be confirmed, although the

is as evidence that the Bagogwe were in cahoots with the brigands, and

Prime Minister has recounted a similar explanation to the Ambassador.”™

78.  The Chambet notes that Witness ZF testified that the meeting at the military camp
referred to by Joseph Nzirorera took place well before President Habyarimana’s speech in
Ruhengeri on 15 Noyember 1992,2* that some of the participants, including Joseph Nzirorera,
subsequently had a meeting with communal officials to explain the perceived plan of the
Tutsi “from the outside” to exterminate the Hutus, and that violence against the Tutsi
occurred shortly thes cafter.2* Witness ZF also testified that several events involving violence

against the Tutsi occurred between 1992 and 1994.%°

29, The Chamber finds that there is no contradiction between the information that the

local Hutu population in Gisenyi attacked the Tutsi towards the end of December 1992 due to

21
22
13

Nzirorera’s Sugfplemental Motion, para. 9,
Nzirorera’s Supiplemental Motion, Annex B, pp. 4-5.
Karemera et gi|, T. 16 May 2007, p. 68.

M Karemera ef af), T. 16 May 2007, pp. 61-67.

¥ Ibid.
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a general suspicion against the Tutsi, and the information that local Hutu officials well before

15 November 1992 would have been incited to be suspicious against the Tutsi. There is

therefore no prima fagie showing that Document 4 contains exculpatory information.

Documents 5 and 6 —\dated 29 and 30 March 1993

30. Joseph Nzirofera submits that the information in the following paragraphs are

exculpatory, as the information contradicts the testimony of Prosecution Witnesses UB and

GOB who would have testified that the two parties worked together at all times:*®

“MRND National Secretary Mathieu Ngirumpatse and MRND Minster of Interior Faustin
Munyazesa told me today that neither one of them think that the loss of the CDR is very

important for the] MRND. Both are convinced that few if any MRND loyalists will defect

to the CDR. Botl{ believe that the CDR has now put itself off in a oofner.””

“The MRND haq welcomed its divorce from the right wing CDR and is now debating a

change of leaderghip intended to move the party towards the political center.”

“The departure ¢f the CDR from its alliance with the MRND indicates that the CDR
failed to persuade the MRND to endorse its ethno-centric politics and failed to infiltrate
the MRND p apparatus. As far as we can tell, the MRND has lost no significant
members to the CDR and has assured the retention of the Tutsis in the party who had all

»29

but left as a result of the CDR alliance.

“MRND moderates are now encouraged to believe they will be able to beat back further

challenges from fthe right wing within the party and succeed in gelting a unified position

for approval of g peace agreement when and if worked out.””’

31. The Chamber notes that Witness UB testified that towards the end of 1993, the

MRND and CDR formed an alliance and that the two parties thereafter were like one party.”’
Witness GOB testifled that at the Ruhengeri meeting which took place on 15 November
1992, it was announged that the MRND had formed an alliance with CDR and that the two

parties would work like one party.*

* Nzirorera’s Supplemental Motion, paras, 10-13.
e Nzirorera’s Supplemental Motion, Annex C, p. 2 of 29 March 1993 cable.
2 Nzirorera’s Supplemental Motion, Annex C, p. 1 of 30 March 1993 cable.
e Nzirorera’s Supplemental Motion, Annex C, p. 2 of 30 March 1993 cable.
20 ;

Ibid
i Karemera et al) T.23 February 2006, p. 43.

32

Karemera et all, T. 22 October 2007, p. 52.

Prosecutor v. Edonard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case No. ICTR-98-44-T 10/12

va




