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INTRODUCTION

l. In May 2006, United States ("US') National Security Archive provided the OIfice

of the Prosecutor with a DVD containing more than 4,700 declassified documents

on the Rwandan gen ('National Archive Documents").

2 .  On2 lN ber 2007, Joseph Nzirorera filed his tenth notice of disclosure

moving the Chamber: 1) to order the Prosecutor to disclose to theviolationsr("M

Defence any material amons the National Archive Documents; 2) to assert that

the hosecutor has

the non-disclosure

Ngirumpatse and

Rule 68 (A) of the Rules of Procedure and Evidence ("Rules") by

a) reports of meetings between the US Ambassador and Mathieu

of meetings and speeches of President Habyarimana, in which

Mathieu Ngirum and President Habyarimana express suppofl for the Arusha Peace

Accords; and b) a dated 14 lune 1994 in which the US govemment indicates that it

has no evidence to reports that the genocide was planned ("Document l"). He further

requests the to impose remedial and punitive measures against the Prosecutor.

3. Following Prosecutor's Response indicating that all National Archive Documents

have been lodged in Electronic Data Suite ("EDS") which was available to the Defence in

the case,2 Joseph in his Reply supplemented his initial request providing a copy of

Document I and a document ("Document 2") to support it.r He further indicated that

he had received the through a third party and that Document 1 was not located in

the EDS. As a he moves the Chamber to assert that the documents attached to his

68 (A) and to order the Prosecutor to provide him with a copy of the

DVD received from US National Security Archive to alloq'him to make his own searches

and to grant him a to tender his supplementary comments thereafter,

2007, Joseph Nzirorera filed a Supplemental Memorandum to which

of five more documents ("Documents 3 to 7") which he had located

Archive Documents lodged in the EDS.a He moves the Chamber to

r Joseph N 's Tenth Notice ofRule 68 Violation and Motion fot Remedial and Punitive Measures'

Reply fall under

4. On 17

were attached

among the

hled on 21 November
2 Prosecutor's

("Nzirorera's Motion")
rnse to Joseph Nzirorera's Tenth Notice of Rule 68 Violation and Motion for

Remedial and Punitive
r Reply Brief: J

filed on 26 November 2007 ("Prosecutor's Response").

Nziiorera's Tenth Notice ofRule 68 Violation and Motion for Remedial and

Punitive Measures, fil on 3 December 2007 ("Nzirorera's Reply")
t"rnorandum in Support of Joseph Nzirorera's Tenth Notice of Rule 68 Violation a-nda supplem€ntal

Motion for Remedial Punitive Measures, {iled on I7 irecember 2007 ("Nzirorera's SupPlemenlal Motion')'
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assert that the

and to impos€

Supplemental

to submit any

The Prosecutor's

5 Prosecutor's
December 2007 - 10d
6 Prosecutor's
Remedial and Punitive filed on 4 Decamber 2007 ("Prosecutor's Rejoinder").

98-44-T ("Karemera
False Testimony (TC), September 2007, para. 9.
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, by the non-disclosure ofthese documents, has violated Rule 68 (A)

ard punitive measures against him.

5. The opposes JosephNzirorera requests and disputes that any of the

concemed are exculpatory.5

DELIBERATIONS

Preliminary issue

6. In his R to Joseph Nzirorera's Reply and in his Response to Nzirorera's

the Prosecutor submits that the Accused should not be allowed

requests to the requests in the Motion.'

7. The has previously held that additional requests closely linked to a prior

motion, which could been foreseen at the time ofthe filing of that prior motion, should

be made in with the prior motion. Failure to do so runs contrary to the interests of

judicial economy may resutt in rhe lorfeiture of fees '

3. It appears the submissions of the Parties that the OTP has lodged in the EDS

more than 4,700 Archive Documents which are relevant to the Defence, but without

informing the , Joseph Nzirorera only learned about the existence ofthe documents

by the Prosecutor's As all of Joseph Nzirorera's additional requests are closely

linked to the and could not have been made before learning about the National

Archive Documents being in the EDS, the Chamber will consider all his requests'

is therefore reiected and the Chamber will consider all the

submissions filed bY Parties.

IIas Rule 68 (A) n violated?

4. Under Rule (A), the Prosecutor has a continuous obligation to actively review all

material in his to identifu material that "may suggest the innocence or mitigate the

see also Prosecutor's Response to Nzirorela's Supplemental Filing of 17

68 violation, filed on 24 December 2007 ("Proseautor's Supplemental Response')'

nder to Josiph Nzirorera's Tenth Notic€ of Rule 68 Violation and Motion for

v. Ecloiard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Casc No ICTR-

al"). Decision on Defence Motion for tnvestigation of Prosecution Witness HH for

Prosecutor v. Edouard Mathieu Ngirumpqtse and Joseph Nzirorera, CaseNo. ICTR-98-44-T 3ll2
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5. When a motion pursuant to Rule 68 (A) in which the Accused intends to

show that the is in breach of its disclosure obligations, the Accused is expected

(i) to identify the sought; (ii) to satisfu the Chamber on a prima facie basis of the

Prosecution's or control ofthe materials requested; and (iii) to satisry the Chamber

ofthe exculpatory or potentially exculpatory character of the materialson a prima facie

sought.8 The initial ion of whether a document is exculpatory pursuant to Rule 68

(A) is primarily a judgement that rests with the Prosecutor.'

6. The asserts that the National Archive Documents have not been lodged in

the EDS in order comply with his disclosure obligations pursuant to Rule 68 (A)' but

pursuant to Rule 68 (B) as being relevant to the Defence, although he did not explicitly

inform them ofthat

7. Rule 68 (B) that "[w]here possible, and with the agreement of the Defence,

and without prej to paragraph (A), the Prosecutor shall make available to the Defence,

llections of relevant material held by the Prosecutor, together with

appropriate software with which the Defence can search such collections

electronically."

Re me dial and Puttili', e

guilt of the accused

practicable" disclose

in electronic form,

Decision on Joseph 's Tenlh Notice ofDisclosure Violations and Motion for

or affect the credibility of Prosecution evidence" and "as soon as

material to the Defence.

8. The recalls that EDS facilities cannot, as such, replace the Prosecution's

under Rule 68(a).10 the Prosecution must actively review the material

exculpatory material and, at the very least, inform the accused of its
disclosure ob

in its possession fi

I Karemera et
Remedial and Punitive
Proceedings (TC), 16
Violation of Rule 68
on Joseph Nzizorera's
Ntabakuze Motion for
2006, paft. 2i
Defence witnesses
sufficiently specific as
the request").
' Karemerd el
to Karemera eI
Disclosure Suite in
Appeals Chamber. the
entire evidenca in a searchable forma: A search engine carnot serve as a surrogate for the

Prosecution's consideration ofthe material in its poss€ssion ")

Decision on Joseph Nzirorera's Fifth Notice of Rule 68 Violations and Motions for

leasures, 13 November 2007, Para. 6; Katemera et al', Oral Decision on Stay of

:bruary i006, parc. 6t Karemera et a/., Decision on Joseph Nzirorera's Notice of

Motion for Remedial Measures (TC), 12 July 2006, para 2, Karemera et a/ , Decision

erlocutory Appeal (AC), 28 April 2006, para. 13:' Bagosora e' a/, Decision on the

sclosure of Various Categodes of Documents Pursuant to Rule 68 (TC)' 6 c)ctober

et a/., Decision on Disclosure of Materials Relating to Immigration Statements of

27 deptember 2005, para 3 ("a request for production of documents.has to be

the nature of the evidence sought and its being in the possession of the addressee of

Decision on Joseph Nzirorera's Interlocutory App€al (AC),28 April 2006, para 16'

Decision on lnterlocutory Appeal Regarding the Role of the Proseautor's Electonic

Disclosure Obligations (AC), 30 June 2006, para. 10 ("ln the view of the

l's Rule 68 obligation to disclose extends beyond simply making available ils

Prosecutor v. Edouard Marhieu Ngirumpatse and Joseph Nzircrera, Case No. ICTR-98-44-T 4/12

ury
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existence.ll The

trial.12

n's obligation to disclose exculpatory material is essential to a Iatr

9. The will now determine whether Joseph Nzirorera has shown that the

reourremenB are met ordering the Prosecutor to disclose the material sought.

National Archive and Reports of Meelings

10. The Cham is not satisfied that Joseph Nzirorera has sufficiently identified the

National Archive sought in his Motion for disclosure en bloc. Nzirorera also fails

to sufficiently the reports of meetings with Mathieu Ngirumpatse and meetings with

and speeches of Habyarimana, in which they express support for the Arusha Peace

to conclude that the Prosecutor has violated his disclosure

11. Document I to be an "AI Press Guidance" dated 14 June 1994, originating

with a ouestion and an answer. It does not bear any OTP filefrom US State

number.

12. Joseph has not identified the third party who provided him with the copy,

but indicates that party has represented to him that the document was declassified by the

Archive in 2006. Joseph Nzirorera does not dispute that the National

lodged in the EDS are easily accessible. Moreover, he has a copy ol

be located in the EDS. Thus, he requests to be provided with a

copy of the DVD

to prove that the

the Prosecutor received from the US National Security Archive, partly

has violated Rule 68 (A) in relation to Document 1, and partly

because he doubts

lodged in the EDS.

Prosecutor's assertion that all National Archive Documents have been

13. The disputes that Document 1 originates from the material received by the

US Security Archive or has otherwise been in his possession'

Accords for the

obligations under

therefore to be rejec

Docztment I - dated

Archive DVD

US National Securi

Archive Documents

Document l, which

OTP from the Nati

68(4). Joseph Nzirorera's request conceming those documents falls

4 June 1994 and the request for a copy of the US National Security

rbid.
Ibid., paft.9.

Mathieu Ngirunpatse and Joseph Nzirorefa, Case No. ICTR-98'44-T 5112Prosecutor v. Edouard
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14. The Chamber that Joseph Nzirorera has not provided a basis for it to disregard

the assertion of the , who is presumed to be acting in good faith, that the document

was not among the the OTP received from the US National Securiry Archive

Documents or was in the Prosecutor's Dossession. The Chamber further notes that

the Prosecutor to be ready to hand over a copy of the DVD received from US

National Security ve to the Defence.l3

15. In those

rej ected.

Joseph Nzirorera's rgquest concerning Document 1 falls to be

Documents2toT- BSUCS

16. Copies of documents are at hand and thus identified, and it is not in dispute that

Prosecutor's possession. They are all cables from the US Embassf inthey have been in

Kigali with reports on the situation in Rwanda between 1992 and 1993

17. Joseph presents selected passages that he claims are exculpatory. The

Prosecutor counters presenting other passages in the same cables arguably supporting the

Proseaution case submits that a document falls under Rule 68 (A) only if the document,

read in its entiretY, to be exculpatory and that only €vidence ofa certain quality should

be taken into

18. The Cham recalls that the disclosure to the Defence of evidence which in any way

tends to suggest innocence or mitigate the guilt ofthe accused is one of the most onerous

responsibilities of

tarr fflal.--

Prosecution,la and shall be interpreted broadly since it is essential to a

r r NzirQrcra'S lemental Motion, para. 5.
\. Brdqnin, Case'No, IT-99-36'4, Decision on Appellant's Motion for Disclosure

Motion for an Order to the Registrar to Disclose Certain Materials (AC) , 7 December

.alorv, Brdanin and ?a/ii, Case No lT-99"36-T, Decision on "Motion for Relief form
Pursuant to Rule 68
2004, para.3; The
Rule 68 Violations by Prosecutor and for Sanctions to be Imposed pursuant to Rule 68 6iJ and Motion for

Adjoumment while Affectins Justice and a Fair Tdal can be Resolved" (TC), 30 Ootober 2002' pata

'v. idouard Karemera, Nlathieu Ngirumpalse and Joseph Nzitorera (" Karemera et
" Th"
.r/ "), Case No.
Electronic Disclosure
Proseculor v.
a/."), case Nos. I
Protegtion Orders (A
IT-95-14/2-A, Apryal
Case No. lT-95-14-A,
rT-98-33-A, (at), tS April 2004, para. 180; The Prosecutor v. Radoslatt Brdanin Case No' IT-99'

,-T, Decision on lnterloautory Appeal Regarding the Role of the Prosecutor's

in Discharging Disclosure Obligations (AC), 30 June 2006. para 9. See also 7'e

e Bagosora, Gratien KqbiliSi, Aloys Ntabakuze, Anatole Nsengiyumta ("Bqgosora et
-98-4"1-AR73, ICTR-98-4 I-AR73(B), Decision on Interlocurory Appeds oD Witness

,6 October 2005, para,44i The Prosec tor e Dario Kordic and Mario ierkez, CaseNo'

iudgement (AC), l7 December 2004, paras- 183,242; The Ptosecutor v Tihomir Blaikic,

Jud-gement (AC), 20 July 2004, paltr'. 264, The Prosecutor v. {adirlat {/st'c: -Ca::19'

Prosecutor v Kqremera, Mathieu Ngirumpatse 1nd Joseph Ntirorer4 Case No ICTR'98-44-T 6/12
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19. Furthermore, rveight to be athibuted to a particular piece of evidence is for the

and cannot be decided before the end ofthe trial in light of all the

evidence presented the Parties. Therefore, the assessment under Rule 68 (A) must be made

on a prima facie However, the Chamber recalls that infomation from sources who

themselves the events in question nor explained the source of their

assumptions apart a general reference to rumours does not constitute a prima facie

may affect the credibility of the restimony of wifnesses.r6

20. When a on a prima facie basis contains exculpatory information as well as

information the Prosecution case on the same issue, the Chamber notes that all

issue must be read in context. Thus only information, that, when

was a member of the same ioint criminal enterprise as the Accused'

Witnesses UB and GOB that the CDR was established and

controlled by the

"Queried by however, leaders of both the MRND and CDR contend that their

trwo are completely sepante and that their ideologies and aims are totally

Barayagwiza is critical of the MRND for failure to put Hutu

MRND leader Ngirumpatse is equally critical of the CDR policy of

and claimed to Charge tlat the CDR is actually a threat to the MRND'

He acknow that Interahamwe members might be participating in CDR

vice-versa but he said such persons, if identified, would be punished'

participation was totally spontaneous ard not sanctioned by the

22. The notes that Document 2 concerns, inter alia,, the relationship between

the CDR and parties, and between their youth wings. In that Document, the US

36-A, Decision on 's Motion for Disclosure Pursuant to Rule 68 and Motion for an Order to the

Registrar to Disclose n Materials (AC), 7 December 2004. para 3
Decision on Joseph Nzirorera's Six'th, Seventh and Eighth Notices of Disclosure'o Kareuera et

Violations and Motions Remedial, Punitive and Other Measwes, 29 November 2007, paras. l6-18'

Document 2 - dated I August 1992

21. Joseph submits that the information in the following para$aph is

exculpatory because contradicts paragraph 6(iii) of the Indictment, which states that the

Trial Chamber to

have neither

showing of evidence

information on the

read in its entirety,

leader of the CDR

and the testimony

different. CDR

interests fiIst....

ethnic

demonsfiations

He claimed

MRND.'T8

r7 Nzirorera's
13 Nzirorera's

, paras, 6-10.
, Annex B, pp. 7-8,

Prosecutor v. Edotnrd Mdthieu Ngirumpatse andJoseph N:irorera, Case No. ICTR-98-44-T 7/12
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z J .

intervening, and

ability to exercise I over the Interahamwe. The Embassy further cites different sources

that appear to be to it, that the CDR is the President's "mouthpiece", that there is little

difference between two parties, and that the Interahamwe has come under the influence of

the President's and become a militia involved with the military.

The finds that Document 2, when read in its entirety, does not tend to

no relationship between the CDR and MRND parties. There is

showing that Document 2 contains exculpatory information'

Document 3 - dated August 1992

24. Joseph N

Document 3 is

submits that the information in the following paragraph contained in

Embassy reports

disturbances, that

suggest that there

therefore no pfima

Indictment and the

negotiations

Ngirumpatse

republican

to retum in

meetings on 28

Chamber further

Nzirorera in

"By the end of uly, both the President and the Secletary General of the MRND had

publicly the Arusha Accord and the principles they incorporated for political

the RPF. At a press conference July 30, MRND SYG Matthieu

the capacity of

into the armed

Rwandan Army to absorb the RPF, but also other conditions of entry

rces were taken into account. He said tirat associating the RPF with

power in R should not call into question either the political system or the

already existing in the country. Refugees, he said, should be able

with current legislation."2o

25. The notes that according to GOB's testimony and paragraph 25.2 of the

Indictment. MNRD lleaders would have opposed the Arusha Accords at public MRND

commune prior to 1994 and continuing through late June 1994.

33*a
J feDluafy luud

CDR youths and the Interahamwe, acting together, caused public

security forces under President Habyarimana's control were not

to an incident where Mathieu Ngirumpatse had demonstrated his

because it contradicts paragraphs 25.2, 27 and 62.3 of the

of Prosecution Witness GOB:le

intesration ofthe RPF into the Rwandan Army, providing not only

lgg2, 15 November 1992, and on or about 27 October 1993. The

that according to paragraphs 27 and 62.3 of the Indiotment, Joseph

would have opposed the Arusha Accords at meetings in Mukingo

Motion, paras. 7-8.
Motion, Annex A, p. I ].

Mqthieu Ngirumpatse and Joseph N:irorel4, Case No. ICTR-98-44-T 8/12Prosecutor r,. Edouard
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26. The Chamber

leaders by the end of

that there is no contradiction between the information that MRND

opposition to the A There is therefore no prima facie showing that that Document 3

contains exculpatory

Document 4 - dated I Decenber 1992

information that

27. Joseph

Document 4 is

Nzirorera and others

Gishwati forest,

28. The

referred to by

local Hutu

violence in Gisenyi late 1992 was fomented by local authorities, as part of a plan which

had been ageed at secret meetings at a military camp in Gisenyi which Joseph

attended:2 r

"The reported of these anacks is as follows: the populations of the communes

around Forest were called by the Prefecture to cut out the under bush in

in order to deny a hiding place to bandits and brigands who were

creatlng a of insecurity in the area. When the Hutu population arrived to do thetr

they found that the Bagogwe population had not responded to the call-communiry duty

The Hutu took as evidence that the Bagogwe were in cahoots with the brigands, and

began attacking neigbors [slc]. None of this story can be confirmed, although the

Prime Minister recounted a similar explanation to the Ambassador."'"

2 l

22

xJ

25

Nzirorera's
Nzirorera's
Karemera el
Kqremera et
Ibid.

Mathieu Ngirumpatse and Joseph Nzirorel4, Case No. ICTR-98-44-T 9112
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1992 expressed support for the Arusha Accords to the press and the

leaders in other fora and at other times would have expressed

submits that the information in the following paragraph of

, as it contradicts the testimony of Prosecution Witness ZF that the

notes that Witness ZF testified that the meeting at the military camp

Nzirorera took place well before President Habyarimana's speech in

Motion, para, 9.
Motion, Annex B, PP. 4-5

T. l6 May 2007, p. 68.
T. l6 May 2007, pp. 61-67

Ruhengeri  on 15 1992,23 that some ofthe participants, including Joseph Nzirorer4

subsequently had a with communal officials to explain the perceived plan of the

Tutsi "from the

occuned shortly

against the Tutsi

" to exterminate the Hutus, and that violence against the Tutsi

.2a Witness ZF also testified that several events involving violence

between 1992 and 1994.25

29. The Cham finds that there is no contradiction betlveen the information that the

in Gisenyi attacked the Tutsi towards the end ofDecember 1992 due to

Prosecutor v. Edouord

w



15 November 1992

to the CDR.

failed to

the MRND

challenges from

1992, it was

parties would work

.MRND

the Tutsi, and the information that local Hutu officials well before

have been incited to be suspicious against the Tutsi. There is

are now encoumged to believe they will be able to beat back further

right wing within the Party and succeed in getting a unified position

Motion, paras. 10-13.
Motion, Annex C, p. 2 of29 March 1993 cable.
Motion, Annex C, p. I of 30 March 1993 cable
Motion, Annex C, p.2 of30 March 1993 cable.

26

27

l 3

29

l 0

l l

l2

Nzirorera's
Nzirorera's
Nzirorera's
Nzirorera's
Ibid.
Karemera el
Karemera et

T. 23 February 2006, P. 43.
T. 2? Octaber 2007, p. 52.
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a general suspicion

Iherefore no prima showing that Document 4 contains exculpatory information.

Documents5and6- 29 and 30 March 1993

30. Joseph submits that the information in the following paragraphs are

exculpatory, as the contradicts the testimony of Prosecution Witnesses UB and

GOB who would testified that the two parties worked together at all times:'"

"MRNDN Sedetary Mathieu Ngirumpatse and MRND Minster of Interior Faustin

Munyazesa told today that neither one ofthem think that the loss of the CDR is very

important for MRND. Both are convinced that few if any MRND loyalists will defect

believe that the CDR has now pul itself off in a comer."2'

"The MRND welcomed its divorce from the right wing CDR and is now debating a

change of intended to move the party towards the political center."28

"The deparhre the CDR flom its alliarce with the MRND indicates that the CDR

the MRND to endorse its ethao-centric politics and failed to infiltrate

aDDaratus. As far as we can tell, the MRND has lost no signiflcant

members to the R ancl has assured the retention ofthe Tutsis in the party who had all

but left as a ofthe cDR alliance.""

for approval of peace agreement when and if worked out.'no

11. The Cham notes that Witness UB testified that towards the end of 1993' the

MRND and CDR an alliance and that the two parties thereafter were like one party ''

Witness GOB that at the Ruhengeri meeting which took place on 15 November

that the MRND had formed an alliance with CDR and that the two

one party.32

Prosecutor v. Edouard Mathieu Ngirurrlpatse and Joseph Nzirorel4, Case No. ICTR-98-44-T 10112


