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1. The Appeéls Chamber of the International Crixninal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of Intematioﬁal Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Comunitted in the Territory of Neighbouring States, between 1 January 1994 and
31 December 1994 (“Appeals Chamber” and “Tribunal”, respectively), is seized of the
“Prosecutor’s I[nterlocutory Appeal of Decision on Judicial Notice (Rule 73(C))”, filed by the
Prosecution on 12 December 2005 (“Prosecutioh’s Interlocutory Appeal™).

1. Procedural History and Filings of the Parties

2. On 30 June 2005, the Prosecution filed before Trial Chamber III its “Motion for Judicial
Notice of Facts of Common Knowledge and Adjudicated Facts™ (“Prosecution’s Motion™). In the
~ Motion, the Prosecution requested, pursuant to Rule 94 of the Tribunal’s Rules of Procedure and
 Evidence ( “Rules™), that the Trial Chamber take judieial notice of six purported “facts of common
knowledge”, as well as a further 153 purported “adjudicated facts” extracted from the Judgements
in the Akayesu, Kayishema and Ruzindana, Rutaganda, Kajelifeli, Musema, Nahimana et al.,
Ndindabahizi, Niyitegeka, Ntakirutimana and Semanza cases.

3. In its “Decision on Prosecution Motion for judicial Notiﬁe” _(“Iml.)ugned-Decision“), filed on
9 November 2005, the Trial Chamber took judicial notice of two of the six “facts of common
knowledge, took judicial notice of another “fact of common knowledge” in modified form, and
denied the remainder of the Prosecution’s Motion. The Prosecution sought certification to appeal
‘the Decision in accordance with Rule 73(C) of the Rules. The Trial Chamber granted certification
" in its “Certification of Appeal conceming Judicial Notice”, filed on 2 December 2005
(“Certification™). The Prosecution’s Interlocutory Appeal was filed accordingly on 12 December.'

4. One of the Accused, Joseph Nzirorera, filed “Joseph’s Nzirorera’s Motion to Dismiss Issues
of Interlocutory Appeal for Which Certification Was Not Granted” on 13 December 2005
(“Nzrorera’s Motion™), seeking to confine the scope of the interlocutory appeal to the single issue
on which, Mr. Nzirorera a.rgued.,. the Trial Cﬁamber had granted certification to appeal. The
Prosecution filed a response to this motion on 15 December 2005, and Mr. leirorera‘ filed a reply
to this response on 16 December 2005, In addition, on 16 December 2005, Mr. Nzirorera filed his

! Rule 73(C) requires a party to fil¢ its interlocutory appeal within seven days of the filing of z decision cemfy-mg the
appeal. Becausc Friday, 9 December 2005 was an official holiday at the Tribunal in Amsha, where the appcal was
filed, the deadline wag the following Moaday, 12 December 2005,

2 Prasecutor’s Reply to Nzirprera’s Response, 13 December 2005 (“Response to Nzirorera's Motion").
3 Reply Brief: Joseph Nzirorera's Motion to Dismiss Issues of Interlocutory Appeal for Wh!ch Certification Was Not
Granted, 16 Decetmber 2005 (“Reply Supporting Nzirorera’s Motion™).

. ' 1
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- “Respondent’s Brief” (“Nzirorera’s Response”) responding to the interlocutory appeal on its menits.

The Prosecution filed its reply to this response on 20 December 2005.

5. In both its Response to Nzirorera’s Motion and its Reply to Nzirorera’s Response, the
Prosecution argues that it wés impropér for Mr. szrorera to file both a motion to dismiss the
interlocﬁtory appeal and a lsepﬁrate response to that interlocutory appeal. It _conteﬁds that a
respondent to an interlocutory appeal is entitled to only one response, into which should be
incoxporated'any arguments for the dismissal of the appeal. The Prosecution asks the Appeals
Cham!;;er to treat Nzirorera’s Motion, being the first filed, as his response, and thus to disregard

Nzirorera’s Rf:sponsc:.5 Mr. Nzirorera has given no answer to these arguments.

6, The Appeals Charuber agrees with thé Prosecution that Mr. Nzirorera was only entitled to
file a single response. According to paragraph 2 of the Practice Direction on Procedure for the
Filing of Written Submissions in Appeal Proceedings Before the Tribunal,® the response to an
interlocutory appeal filed as of right shall both “state whether or not the appeal is opposed and the
grouﬁds therefore” and “set out any objection to the applicability of the provision of the Rules
relied upon by the Appellant as-the basis for the appeal”. That is, fhe response should both address
the merits of thé appeal and include any procedural arguments for its dismissal. Nzirorera's Motion
set fofch.an objection 1o the applicability of Rule 73(B) of the Rules as a basis for the appeal, by

- contending that the appeal exceeds the scope of the certification granted under that Rule. It should
_ have been included as part of the response. '

. 7. - However, the Appeals Chamber nonetheless finds that it is in the interests of justice in the
exceptional circumstances of this case to consider the arguments raised in both Nzirorera’s Motion
and Nzirorera's Response., This is for two reasons. FiréL there may arguably have been a good
faith basis for Mr. Nzirorera’s counsel to believe (albeit wrongly) that the above-cited provision of
the Practice Direction did not apply to interlocutory appeals certified by a Trial Chamber, an issue
the Appeals Chamber had not previously decided.” Tn light of that fact, to set asidc.Nzirorcra’s

¢ prosecutor’s Reply to “Respondent’s Brief of Joseph Nzirorera™” Dated 16 December 2005, 20 December 2003
g“Reply to Nzirorera’s Response™).
See Response to Nzirorera’s Motion, paras 1-2; Prosecution’s Reply to Nzirorera's Reponse, paras 2-3,

¢ 16 September 2002 (“Practice Direction on Written Submissions™), .
7 The Praetice Direction on Written Submissions distinguishes between appeals that lie “as of right” and those that lie
“only with the leave of a bench of three judges of the Appeals Chamber”. Appeals that have been certified by a Trial
Chamber—pursuant to a procedure established by amendment to the Rules after the Practice Direction’s issnance-—are
not specifically mentioned, but the Appeals Chawdber considers that, after the required certification has been issued,

. they lie “as of right”, in that they are suthorized by Rule 73(B) of the Rules and the appellant need not apply to the
Appeals Chamber for further leave to file them. In any event, the provisions of the Practice Direction governing the
content of a response are the same for all categories of interlocutory appeal. See ibid. paras 2, 5.

2
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Response entirely—and thus consider the merits of the issues raised on appeal without any

argumcﬁt from Mr. Nzirorera—would be a d.isproportionate remedy for the violation of the Rules,

8 Second, the Prosecution’s own appeal filing bas violated the Practice D1recuon o the

| Length of Bnefs and Motions on Appeala which prov1des in paragraph I(CY2)(a)(i) that the
“motion of a party W15hmg to appeal where appeal lies as of right will not exceed 15 pages or 4500
words, whichever 15 greater.” In éubmjtting a.2'8—pagc filing (plus apiaendices), the Prosecution

- relies instead on paragraph I(C)(Z)(d).9 But tha;c paragraph applies to cases in which the Appeals -
Chamber has either ordered or expressly pém:itted the parties to file “briefs” on the merits of an

| interlocutory appeal—that 1s td say, where the Appeals Chamber has defernﬁned that the issues are

_ sufﬁclently c0mp1ex to Jusnfy submissions longer than those allowed by the ordinary provisions of
subparagraphs (a) and (c). No such order or leave has been granted in this case. None of the
Accused has ‘objected to the Prosecution’s appeal on this basis, which means that the Appeals
Chamber is not obligated to gra.nf re]icf.‘? In light of the fact that the Accused have now all .
responded to the Prosecution’s appeal, the important issues r_':aised by the appeal, and the fact that—

" like Mr. Nzirorera—the Prosecution might conceivably have been confused by the applicability of
the various provisions of ihe’practice direction, the Appeals Chamber determines that the fairest
approach is to accept the Prosecution’s Interlocutory Appeal as validly filed. Doing so provides
another reason that, in fairﬁess to Mr. Nzirorera, the arguments in Nzirorera’s Response should not
be disregarded. -

9. For the foregbing reésons the Appeals 'Chambér pcnm"ts Mr. Nzirorera to separate the
response authorized by paragraph 2 of the Practice Direction on Written Submissions into two
separate filings (Nzirorera’s Motion ‘and ‘Nzirorera’s Rcsponse) and will thus consider the
arguments included in both ﬁlmgs The Prosecunon 5 repiies to these two separate filings are thus
also permissible as they are, in essence, a two-part versmn of rhc reply authorized by paragraph 3 of
that Practice Ditection. The Appeals Chamber w111 not, however, consider the snbmissions
contained 'in Mr. Nzirorera’s Reply Supportmg Nzirorera’s Motion. There is no pr0v151on in the
Practice Direction for further submissions by an appellee in response 10 the appellaht’s reply, and

the above-discussed reasons do not provide & basis for permitting Mr. Nzirorera to file one.

10.  The Appeals Chamber delayed its consideration of this appeal because it was awaiting the
responses of the other Accused, Edouard Karemera and Mathieu Ngirumpatse, both of which were

¥ 16 September 2002.
? Prosecution’s Tnterlocutory Appeal footnote 1.
. '* See Rule'S of the Rulcs.

- Case No.: ICTR-98-44-AR73(C) 16 Tune 2006
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filed on 22 May 2006.!' These filings were made several months after the above-described filings

were completed because ‘of lengthy delays in the complenon and transmission of several

' translations ordered by the Appeals Chamber.'> Both of the Responses complied with the deadline

set by the Appeals Chamber’s Decision on Extension of Time (ten da.ys after the transmission of the
Uans]anons in quesuon) and thus were timely. The Prosecunon filed a “Consolidated Reply” to

~ these responses on 25 May 2006.

'IL. Scope of grounds for which certification of appeal has been granted-

{1,  The Prosecution’s Interlocitory Appeal alleges that the Trial Chamber erred in law when 1t

© refused to take _]l.ldlcla.l nonce as facts of common knowledcre under Rule 94(A) of the Rulcs of _

four facts, namely, facts 1, 2, 5 and 6 appeanng in Annex A to the Prosecution’s Interlocutory
Appeal: The Prosecution firther alleges that the Trial Chamber erred in law and in fact in its
refusal to take judicial notice, as adjudicated facts under Rule 94(B), of 147 facts appeanting in

' Annex B to the Prosecution’s Intetlocutory Appeal.”” The Prosecution does not challenge the Trial

Chamber’s refusal to take judicial notice of six other facts,"

12. The Accused Iosei)h Nzirorera claims that this Appeal exceéds the .scope of the’

" Certification. He contends that certification for interlocutory appeal was granted only on the legal

qileStion whether judicial notipe can be taken of adjudicated facts that go diréctly or indirectly to.the
guilt of the accused,®

13.  Under Rule 73(B) of the Rules, a Trial Chamber may certify a decision on a motion for

' interlocutory appeal if| in its view, the decision “involves an issue that would significantly affect the

© fair and expeditious conduct of the proceedings or the outcome of the trial” such that “immediate

- resolution by the Appeals Chamber may materi'ally advance the proceedings™ The certificatistt, "

U Réponse & I'appel interlocutoire interferé par le Procureur de la Décision relatmz au constat judicigire, 20 May
2006 (“Karemera Response ") ; Mémoire de M, Ngirumpatse en réponse au mémoire d'appel du Procureur contre la ™~

« Décision rélative & la Requéte du Procureur intitulée Motion for judicial notice of facts of common knowledge and -
adjudicated facts », 22 May 2006 (“Ngirvmparse Response™).

2 See Decision on Request for Extension of Time, 27 January 2006 (“Decision on Extension of Tu'ne) para. § (setting a
deadline for the responses of 10 days after the “last of . . . four translated docurdents is transmitted to the Accused as
well as hig co-accused Mr, Karemera™). French translations of the four documents in question—the Certification, the
Decizion on Extension of Time, the Prosecution’s Interlocutory Appeal, and the Impugned Decision—were filed on 24
January, 7 February, 6 March, and 10 April 2006, respectively. However, the Registry has confirmed that the
Impugned Decision was not communicated to counsel for Mr. Karemera and Mr. Ngirumpatsc unril 11 May 2006;

pursuant to the Decision on Extension of Time and Rule 7 ter (B), therefore, the deadlmc for the Tesponses was 22 May
2006, and they werc umely filed,

' Prosecution’s Interlocutory Appeal, para. 3.

' prosecution’s Interlocutory Appeal, para. 5. The relevant facts appear under nwabers 31-32 and 75-78 in Ammex B to
the Prosecution’s Interlocutory Appeal, .

' Nzirorera’s Motion, para. 5.

Case No.: ICTR-98-44-AR73(C) - S 16 June 2006
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‘decision is dlscrehonary Rule 73 makes 1o provision for interlocutory appeal as of nght.[6 The

Appeals Charmber has recognized that, as a corollary of the Trial Chamber’s discretion concemmg

. whether to certify an interlocutory appeal in the first place, it also has the discretion to limit the

scope of the interlocutory appeal to particular issues.V The Trial Chamber’s Certification thus

.dictates the possible scope of the Appeals Chamber’s dcc1smn The Appeals Chamber is, thercforc

called upon to mterpret the scope of the Certification.

- 14 Thetextof thc Ceruﬁcatmn is unfornmately less than crysta]lme on thts point. 'In paragraph

3 the Certification acknowledges that the Prosecunon advanced “a number of issues . . . , all of.

which, it submits satisfy both criteria to mvokc an exercise of the Chamber’s dlscretlon under Rule
YJ(B)“ It procccds A

4. One of the issuss raised by the impugned Decision which the Prosecution
submits satisfies the criteria to invoke an exercise of the Chamber’s discretion is
the Chamber’s refusal to take judicial notice of a number of facts, as adjudicated
facts, on the basis that they might go directly or indirectly to the guilt of the-
Accused, notably in relation to the pleading of their participation in a joint

© ¢riminal enterprise. It submits that, if interpreted widely, no fact could be
judicially noticéd as, presumably, most facts introduced by the Prosecution will
go towards proving, elthcr directly or indirectly, the guilt of the accused.

5, The Chamber is of the view that this issue satisfies’ both c¢riteria for
‘cemﬂcatlon

FOR THOSE REASONS THE CHAMBER GRANTS certification of an
mterlocutory appeal under Rule 73(B) from the Chamber’s “Demsmn on the
Prosecutor’s Motion for Judicial Notice™, datcd 9 November 2005
No further reference is made to fhe other issues regardmg which certification of appeal was
requested. Thus, on the one hand, the rationale of the Trial Chamber for certifying an interlocutory
appeal relies on'bniy one issue; however, on the other hand, the disposition does not purport to limit
the certification to that issue. ' ’

15.  In the Appeals Chaﬁher"s view, although it is plausible to read to the Certification as

limited only to one issue, it is more likely that the Trial Chamber intended no such limit. First, the

Trial Chamber explicitly referred in paragraph Jofits dec1swn to the ° numbcr of issues” on which

' the Prosecuhon sought certification. ‘Tt would be strange for: it then to proceed to discuss one of

those 1ssues in detml, and then simply to ignore all of the other issues entirely—uniess, that is, the

18 This is in contrast to Rule 72(B)(i), which prnndcs for aright to mterlocutory appeal of decisions on preliminary
motions concerning jurisdiction.

Y See Nyiramasuhuko v. Prosecutar, Case No. IC’I'R 98-42 AR73, Decision on Pauline Nylramasuhuko s Request for

Reconsideration, 27 September 2004, para. 1,

-8 Ceruﬁcahon, paras. 4-5.

Case No.: ICTR-98-44-AR73(C) 16 Tne 2006
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~ Trial Chamber cons1dered that its resoluhon of the one issue made it unnecessary. to resolve the
others because the one issue alone was enough to Justlfy eemﬁcatmn of the entire appeal sought.

. Moteover, as the Prosecution observes,'® the reasoning given by the Trial Chamber for certification
concemed, as a ‘general matter the potentla.l usefulness of _]uchcm.l notice in, making the trial
proceedings more expedlent ' this reasomncr applied equally well to the other issues presented by the
Prosecution.?’ In these circumstances, had the Trial Chamnber intended simply to deny certification
on the other issues, for itto do so sitaply by omitting discussion of thosé issues, without a word of

explanation, might have mun afoul of the requirement that ‘it provide a reasoned basis for its

SRS
decision.”

i6. It is not 1llog1cal or impermissible for a Trial Chamber to grant cemﬁcatmn to appeal an
. entire decision on the basis of one issue which, in its view, satisfies the Rule 73(B) criteria. To the
| contrary, such an approach 1s consistent with the text of that Rule, which requl_r_es only that the Tnal
Chamber ielenﬁfy “an issue“ satisfying certain criteria in order te certify interlocutory review of a
) decision, but does not state that the review must be limited to the identified issue. Thus, although
| the Appeals Chamber has found that the Tfial Chamber can limit review to the issue(s) that itlhae ‘
found to specifically se.tisfy the Ruie 73(B) criterig, it is not'obli.gat'ed to 'do‘ sO.

17.  This approach is consistent ﬁth Rule 73’s objective of advanc-ingl the fair and expeditious
conduct of the proceedings. Interlocutory -ai:peals under Rule 73 interrupt the continuity of trial
proceedjngs and so should only be allewed when there is 2 significant advantage to‘doing so———that '
is, when in the Trial Chamber’s judgement, there is an important issue mcntmg immediate
resoluhon by the Appeals Chamber But once one such issue is identified and an mterloeuto:y
appeal is certlﬁed al_lowmg the Appeals Chamber to resolve related 1ssues at the same time may

ssernse CKttle . additional 1t arruptwn and may ulhmately serve the goals of- faimsss. . and.~

expeditiousness.

18. ©  Mr. Nzirorera a:rgues that in a previous mterlocutory appea.l that be brought in this case, the
ppeals Chamber confined the scope of the certification to the issue expressly 1dent1ﬁed by the
Trial Chamber That situation, however, was different from the one presented here. As here, the

Trial Chamber had not specified whether the certification it granted to appeal 2 decision extended

" Reply to Nzirorera's Motwn, para. 7.
- N 5 Certification, para. 5. '
* 2! The Statute of the International Tribunal applies this requirement to judgements on the merits, seg Article 22(2), but
.the Appeals Chamber has also applied it to decisions on motions. See, e.g., Prosecutor v, Haradinaj et al,, Case No. IT-
04-84-AR65.2, Decision on Lahi Brahimaj’s Interlocutery Appeal Against the Trial Chamber’s Decision Denymg I—hs :
Provisional Re]ea.sc 9 March 2006, para. 10. '

‘ 3 Nzirorera's Motion, paras 9-13, citing Decxslon of Interlocutory Appca.ls Regardmg Parhmpauon of Ad Litem
. Judges 11 Tune 2004,

" Case No.: ICTR-98-44-AR73(C) .16 Yune 2006
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§ only to the issue 1t discussed (the competence of ad litem _]udges to conﬁrm md.tctments) or also. to
an unmentioned issue (the sanctions it had imposed against Mr. Nzuorera s counsel for bringing the

| 'ﬁnderlyin g motion).” 2 8o, as here the Appeals Chamber was left to infer the Trial Chamber s intent. ..
from its context and reasoning. -But there, it was clear from context that the Trial Chamber had not
meznt to certify the issue of sanctions—for just a mmute ar Wo later, in the same oral hearing, the
Trial Chamber rejected Mr. Nzirorera’s attempt to appeal another sanction that had been issued
against counsel. " It held that “an an appeal apainst financial sanctions is mot grounds for an
interlocutory appeal, in the sense that the decision to impose ﬁnanciel sanctions does not involve an
‘issue that would 51gmficant1y affect the fair and expedttlous conduct of the proceedmgs or the
outcome of the trial, .and the resoluuon by the Appeals Chamber will mot materially advance the
proceedings. 24 1 light of that statement, it was clear that the Trial Chamnber did not mtend to
: Ipermlt mterlocutory appeals of financial sanctions. Moreover the reasoning that the Tna.l Chamber
gave for petmitting 1nterloct1t0ry appeal on the ad lirem judges issue had no relation to the sanctions
issue. This is unlike thé position in the present case; h‘ere as noted above, the Trial Chamber’s
rationale for allowmg the Appeals Chamber to resolve the proper scope of judicial notice on an

' mterlocutory basis apphed equally to all the parts of the Prosecutlon s appeal.

" 19. Nor do the other deeisions Mr. Nzirorera cites support his position. In Nyiramasuhuko v.
Prosecutor,”® the Trial Chamber had been seized of two separate requests for cerﬁﬁcaﬁen of appeal.
It granted both certifications in separate decisions. Erroneously, the Appellant later filed an appeal A

+ only with regard to one of the certifications, assuming that the Appeals Chamber would also rule on
the related issues certified in the other Trial Chamber decision. The Appeals Chamber, however,

 held that because no appeal had been filed concerning the second certification, it was not seized of
the second 1ssue and eould not rule on it. | In Prosecutor v. Bz’zimungu et al.,?® the Ptqsecutor had
submitted setrer"a'i requests for réconsideration o1 detence" witness PEGTEGHGN meastres with regard
to each of the four accused. Three of these requests had been denied by the Trial Chamber and |
certification for appeal been granted. The fourth request was yet to be decided by the Trial
Chzttnber. The AppeaJ's Chamber, in deciding the Prosecution’.s\i_nterlooutery apieeal with regard to
the three reimeéts al.read)lr decided, unsu.rpriéingly held that it would be premature at that stage to
decide the issues raised in the fourth request. ’

Z T 7 April 2004, p. 55.°
* Ibid, p. 56.

2% Case No. ICTR-98-42-AR73, Decision on Pauline Nyn-amasuhuko 5 Request for Recons:derauon, 27 September
2004,

% Case No. ICTR-99-50- AR73, Decision on Prosecution Appeal of Wimess Protection Measures, 16 November 2005
(“Bizimungu Appea.l Decision ¢n W1r.ness Protection Measures”)
Case No.: ICTR-98-44-AR73(C) o ' © . 18 June 2006
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20.  For the foregoing reasons, the Appeals Chamber holds that the Trial Chamber intended to

’ grant certification to appeal the Impugned Decision with respect to all of the issues ralscd by the
Prosecuhon s Iuterlocutory Appeal Mr. Nzirorera's Motion is therefore denied. ' "

21. Notwimstm:ldjng this 'determinarion,' tﬁe Appeals Chambcr will not, in bonsidedng an
mterlocutory appeal that extends beyond the issucs that the Tnal Chamber found to specificaily
sansfy the Rule 73(B) standard, address matters in wh1ch its consideration will not, in fact,
matenially advance the proceedmgs The Appeals Chamber notes. the related argument of Mr.
Karemera that the Prosecution has as a general matter failed to demonstrate erTors mvahdatmg the
- Trial Chamber’s 'decision or occasmmng a mlscamage of Jusnce within the meaning of Artu:le ’
24(1) of the Statute.”’ Although the Article 24(1) standard apphes spec1ﬁca]ly to post tnal appeals
from final Trial- Chamber clec1sxons it is likewise true that in mterlocutory appeals, even whcrc‘

: cemﬁcatmn under Rule 73(B) has been granted, it is not the Appeals Chamber’s practice to pass on
purported errors that are mconsequent1a1 * The Appeals Chamber will keep thjs standard in mmd B

i addressing the individual allegations of error raised by the Prosecution.
O Judicial Notice of Facts of Common Knowledge

22.. Rule 94(A) states: “A Trial Cha.mber shall not require proof of facts of common knowledge '
but shall take judicial notice thereof.” As the Tnal Chamber c0rrect1y noted,” this standard is not
dlscretwnary—lf a Trial Chamber determines that a fact is “of common knowledge”, it must take

- Judicial notice of it. As the Appeals Chamber stated in the Semanza Appeal Judgemcnt

As thc ICTY Appeals Chamber explamad in Prosecution v. leasevzc Rule 94(A)
“commands the taking of judicial notice” of material that is “notorious.” The term
“common knowledge” encompasses facts that are not reasonably subject to dispute:
" i other words, commonly accepted ot universilly known facts, stch ¢ ge”‘“er_eﬂ“fams
" of history or geography, or the laws of nature. Such facts are not only widely known
but also bcyond reasonable dlspute

—— L ——

- 23, Whether a fact qualifies as a “fact of common knowledge” is a legal questou By
dcﬁnliuon, it cannot turn on the evidence introduced in a particular case, and so the deferential

- standard of review ordinarily applied by the Appeais Chr;'lmbe_'r to tl_le Trial Ché.mbcr’_s assessment of
and inferences ﬁ'om such evidence has no application. Mr. Nzirorera suggests that the Appeals

' Chaxﬂb;r should defer to the Trial Chamber’s discretion as to “admissibility of evidence” and “the

*? Rarerera Response, p. 2. . ' : .
" ¥ See Prasecutor v. Orié, Case No. T-03-68-AR73.2, Interlocutory Decision on Length of Defence Case, 20 July 2005,
para. 9 & fn. 25.. : : ' - o
I.mpugncd Decision, para. 5.

* Prosecutor v. Semanza, Case No, ICTR-97-20-A, Judgement, 20 May 2005, para. 194 (footnotes omirtéd) (“Semanza
Appeal Judgement’ ). K . Co

. CoseNo:ICTR-9844-ARTHC) - o . 16Tune 2006
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manner in which facts are to be proven at trial” ' But the general rule that the Trial Chamber has
diseretion in those areas is superseded by the specific, mandatory 1angﬁage of Rule 94(A); as noted
above, the Trial Chamﬁcr has no discretion to détermine that a ffact,‘ although “of common
kndwledgc“, must nonetheless be’ proven thlro'i.lgh.evic.iér_xce at trial. For these reasons, a Trial

* Chamber’s decision whether. to take judicial notice of a relevant™ fact under Rule 94(A) is subj ect

to de novo review on appeal. -

24, . The P;_-oseépﬁOn sought judicial notice under Rule 94(A) with respect to six purported facts
of common knc'owl_edge. Its reqﬁeét was granted with respect to Facts 3 and 4‘ (Rwanda’s status as a
.party to various treaties), but denied with respect to the other facts, although the Trial Chamber did
take judicial notice of Fact 1 in modified form. The Prosecution’s cr.mtentiéns on appeal as to facts

- 1,2, 5, and. 6 are considered hcré in furn.
Fact 1—Status of Huty, Tuisi and Twa as Etknic Groups

25.  The Prosecution s-ought judicial noticé of the follovﬁng fact: “Between 6 Apri] 1994 and 17
July 1994, citizens native to Rwanda were severally jdentified according to the fo]iowi.ng ethnic
classifications: Tutsi, Hutu and Twa™ The Trial Chamber instead took judicial notice of “the
existence of the Twa, Tutsi and Hutu as protected groups falling under the Genocide Convention™,
noting that such a classiﬁcatioln'was consistent with the Tribunal’s jurisprudence and that the
é;roups were “stable and permanent” 3* The _Pr;asecution argues that the Trial Chamber should _havé
used the designation “ethnic” in order to comport with the Appeal Judgement in Semanza.
Although the Prosecution i:orrectiy states that the Semanza Appeal .fudgément recognized that the
Tutsi were an “ethnic” group, it hé:s not attempted to show that the formulation that was instead
chosen by the. Trial Chamber has :ali_}f_pqtgqtié.ll_ to prejll_@ice' the Prosecution or render the
lprocecdings‘ less -fair and le-xpcditi_;)us. The. Appeals Charmber ¢an sé;a no pofcntial for such
i coﬁsequcnces,’ as the Trial Chamber’s formmlation équally (or perhaps even more clearly) relieves
the Prosecution’s burden to introduce evidence proving protec;*.ed-group status under the Genocide

Convention. The Appeals Chamber thus need not consider whether the Trial Chamber erred in

:; Nzirorera’s Response, para. 4142,

As Mr. Nzirorera suggests, see Nzirorera's Response, para. 41, a Trial Chamber is not obligared to take judicial
notice of facts that are not relevant to the case, even if they are “facts of common kmowledge”. Of course, it remains the
case that the Trial Chamber “shall not require proof” of such facts, see Rule 94{A), since avidence proving an irrelevant

fact would in any event be inadwuissible under Rule 89(C) of the Rules. Cf. Prosecutor v. Hadzikasanovié and Kubura,
Case No. IT-01-47-T, Final Decision on Judicial Notice of Adjudicated Fects, 20 April 2004 (holding that *before
taking judicial notice of these four Definitively Proposed Facts the Chamber is obliged to verify their relevance,
pursuant to-Rule 85(C) of the Rules™). Relevance determinations are circumscribed by various siandards of law, but
within the appropriate legal framework the Trial Chamber enjoys a margin of discretion. ‘ ’

% See Prosecution’s Interlocutory Appeal, Annex A, para. 1. -
™ Impugned Decision, para_ 8. : '

Casc No. ICTR-98-44-AR73(C) . _ 16 June 2006
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choos.mg not to adopt the Prosecution’s formulatlon nor, given that the Accused have not appealed,
need it consider whether it erred in concludmg that protected-group status was a fact of common

'knowledge The Prosecution’s Interlocutory Appeal as to th_ts point is dismissed.
" Facts 2 and S—Ihe Exzsrence of WzdesPread or Systemattc Atracks
26. As Fact 2, the Prosecutton sought Jud101a1 notice of the follomng

The following ‘state of affairs existed in Rwanda between 6 April 1994 to 17 July
1994: There were throughout Rwanda widespread or systematic attacks. against a
civilian population based on Tutsi ethnic identification. During the attacks, some
Rwandan citizens killed or caused serious bodily or mental harm to personfs] -
perceived to be Tutsi. As a result of the attacks, there were a large number of deaths
of persons of Tutsi ethnic 1dent1ty :

The Trial Chamber declined the Prosecution’s request, stating that the notice SOught concemed “a
legal ﬁndmu . Which constitutes an element of a crime against hurnamty The Prosecutor has an |

~ obligation to prove 'the extstence of such an attack ‘whenever he alleges that a crime against
humanity occurred The Chamber considers that judicial notice therefore cammot be taken of '
it - For: essentlally the same reasons the Trial Chamber also refused to take judicial notice of
Fact 3, namely: “Between 1 Januvary 1994 and 17 July 1994 in Rwa.nda there was an armed conflict

not of an mtematlonal character »37

27, The Prosecutmn argues on appeal that the Tnal Chamber should have followed the Semanza
Appeal Judgement in recognizing these facts as bemg “of common knowledge™. In response, Mr.
Nzirorera argues that these facts were reasonably disputable and should be proved with evidence,
citing various pre—Semama Tnal Chamber decisions declining to take judicial notice of them,*® He:
notes that in Semanza unJJke in thxs case, the “widespread or systemahc natue o £ the attacks had
not been disputed by the accused.’® M. Ngirumpatse advances similar arguments and adds that it is
K dlsputable whether the attacks were committed solely against Tutsis and on the bams of ethﬁ_t(:lty
and whether the conflict was in fact non-intemational®! M. Nzirotera and Mr. Karemera both
.argue that the “mdespread and systematic” and “non- mtematmnal” charactenzanons are legal

rather than factual in nature and are thus not Sllb_] ect to _]udlcxal notice.*

3 Prosecutlon s Interlocutory Appeal, Annex A, para. 2.
* Impugned Decision, para, 9. '

. *7 Prosecution’s Interlocutory Appeal AnnexA, para 5 see Impugned Declston, para. 11

% See Nzirorera Response paras 58, 61, 62.

Nzxrorera Response, paras 66-68.
“ Ngirunpatse Response, para. 7.

. $! Ngirumpatse Reponse, para, 8,

: “‘Karemera Reponse, p. 4; Nzirorera Response paras’50, 52-53.

. : S - : 10 . « I
.CaseNo.:ICTR-98444-AR73(_c) .- SV , -16 June 2006
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28.  The Appeals Chamber in Semanza stated: S

As these passages suggest, the Trial Chamber struck an appropriate balance between
the Appellant’s rights under Article 20(3) and the doctrine of judicial notice by
ensuring that the facts judicially noticed were not the basis for proving the
Appellant’s criminal responsibility.” Instead, the Chamber took notice only of
general notorious facts not subject to reasonable dispute, including; inter alia: that
Rwandan citizens were classified by ethnic group between April and July 1994; that
widespread or systematic attacks against a civilian population based on Tutsi ‘ethnic ™
identification occurred during that time; that there was an armed conflict not of an
international character in Rwanda between 1 January 1994 and 17 July 1994 that
Rwanda became a state party to the Convention on the Prevention and Punishment of
the Crime of Genocide (1948) on 16 April 1975; and that, at the time at issue,
Rwanda was a state party to the Geneva Conventions of 12 August 1949 and their
additional Additional Protocol Il of 8 June 1977. The Appeals Chamber finds that
these judicially noted facts did not relieve the Prosecution of its burden of proof;
they went only to the manner in which the Prosecution could discharge that burden
in respect of the production of certain evidence which did not concem the acts done
by the Appellant. When determining the Appellant’s personal responsibility, the
) Tﬁd4$Mbw relied on the facts it found on the basis of the evidence adduced at
trial. ' ' : :

29.  Thus, the Appeals Chamber has already held that the existence of widespread or systematic
attacks against a civilian populaﬁon based on Tutsi ethnic identiﬁqation,‘ as well as thegxistence of
a non—i_ntefnaﬁonal armed conflict, are notorious facts.not subject to reasonable dispute. Therefore,
' the Trial Chamber was obliged to take jud{cial notice of them, since judicial notice under Rule
‘ 94(A) is n_bt discretionary. Moreover, the reasons itlgéve for not dcﬁng so were.unfounded. It is
tfuc that “widespread and systcmétic attack against a civilian population” and “armed 'conﬂicf not
. of an international- character” are phrases with legal meanings, but they nonetheless deseribe factual
situations and thus can constitute “facts of common lalowlecigC”. The qﬁcstion, is not whether a
. proposition is put.in legal.or léytggn’s_terg:.é (so long as the terms are sufficiently well defined such i
, that the accuracy of their application to the described situation is not reasonably in doubt).* The
: ‘questioﬁ is whether the proposition can reasonably be disputed. Neither the Trial Chamber nor any
©of the Accused has demonstrated any reaéoﬁab}e basis fq'r disputing T;lrxe facts in question,

30.  Likewise, it is not relevant that these facts mnstituteeleingﬁts of some of the ecrimes chargcd o
" and that such elements must 'ordinaril_w} be proven by the Prosecution.*” There is no exception to
Rule 94(A) for elements of offences. Of course the Rule 94(A) mechanism sometimes will

alleviate the Prosecution’s burden to introduce evidence proving certain aspects of its case. As the

. Semanza Appcal Judgement, para, 192, . o . R -
““ For instance, it is routinc for conrts to take judicial notice of the exastence of a state of war, despite the fact that such a
-description has a legal meaning. See, e.g., Mead v. United Stares, 257 F. 639, 642 (U:S. 9" Cir. Ct. App. 1919); see

also infra note 46 (listing other examples of judicial notice jncorporating legal concepts). - L
© Impugned Decision, paras 9, 11. . - . . - ' : .

1

‘Casc No.: ICTR-98-44-AR73(C) - -161@2506 -
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' Appeals Chamber explained in' Semanza, however, it does not change the burden of preof, but
* simply provfdes another way for that burden to be met. The Appeals Chamber notes that the
practice of taking judicial notice of facts of common lcnowlédge is well established in international

" criminal law* and in domestio jurisdicﬁons.47' Such facts include notorious historical events and -
phen;:nmena, such as; for instance, the Nazi Holocaust, ;‘.he S;iut]i African éystcrn of apartheid, wars,

and the rise of terrorism. 4

31.  The Appeals Chamber further considers that there is no're'asonable basis for qisputing the
remainder of Fact 2: dmng the- 1994 attacks, “some Rwandan citizens killed or caused sériods
bodilj;r or mental harr-n'm person[s] percéived to be Tutsi. As a result of the attacks, there were a
large number of deaths of persons of Tutsi ethnic identity.” These facts are not only consistent with |
‘every judgement so far issued by the Appeals and Trial Cha:ri‘bers' of this Tnbm:lal but also with .Il:he

Esséntially uﬁvcmal cdnscnsus of historical accounts included in sources such as encyclopaedias

and history books,*® They are facts of common k:ﬁ,p%r{ledge.

32, For these reasons, the Tn'alz Chamber érred in failing to take judicial notice of Facts 2 and 5
under Rule 94(A). ' | - R s

Fact 3~Genocide

33.  The Prosecution sought judiﬁﬂ notice of the following fact:'_“Between 6 April 1994 and 17
Yuly 1994, there was a genocide in Rwanda against the Tutsi ethnic group.”™ The Trial Chamber
rejected this request. It explained that in'order to obtain a genocide conviction, the Prosecution '

must establish the Accused’s individual involvement and mental state, and reasoned:

As a result, it does not matter. whether .genocide pccurred~in Rwonda or not, the
Prosecutor must still prove the criminal responsibility of the Accused for the counts
he has charped in the Indictment, Taking judicial notice of such a fact as common
kuowledge does not have any impact on the Prosecution’s case against the Accused,

* See Charter of the International Military Tribunal for Germany, art. 21; Rome Statute of the International Criminal
Court, art, 69(6); Rules of Procedure and Evidence of the ICTY, Rule 94{A). ‘
Y See, e.g., German Criminal Procedural Code (Strafprozessordrung stop) sec. 244(3); R. v. Ports, 26 C.R. (3d) 252,
para. 15 (stating that in Canada, a “court has a duty to take judicial notice of facts which are known to intelligent ~ * ~
. persons generally”); Mullen v, Hackney LB.C. (UK. 1997)1 W.L.R. 1103, CA (Civ, Div.), Archbold 2004, 10-71;
Woods v. Multi-Sport Holdings (2002), High Court of Australia, 186 ALR 145, para 64; Fed. R. Evid. Rule 201 (U.S.).
¥ See. e.g., R. v. Zundel (Can. 1990) 53 C.C.C. (3d) 161, (sub nom. R, v. Zundel (No. 2)) 37 Q.A.C. 354, para 21
(Holocaust); Minister of Land Affairs et al v. Stamdien et al, 4 BCLR 413 (S.Af. LCC'1599), p. 31 (apartheid); Dorman
Long & Co., Ltd. v.'Carroll and Others, 2 All ER 567 (Kings Bench 1945) (state of war); Case of Klass and Others v.
Germany, Judgement (Merits), E.CH.R. 6 Sept. 1978, para. 48 (terrorism). See generally James G. Stewart, Judicial
Notice in Infernational Criminal Law: A Reconcilintion of Potential, Peril and Precedent, 3 Int'l Crim, L. Rev. 245,
265-66 (2003). } . ‘
“® Dinah L, Shelton (éd.), Ercyclopedia of Genocide and Crimes Against Humanizy (Thomson Gale, 2005) ; William A.
Schabas, Genocide in International Law (Cambridge 2000); Jonathan Glover, Humanity: A Moral Histary of the 20"
Century (Yale University Press, 1999). See also infra notes 55-62 (Listing further sources).. ) -
* Prosecution Interlocutory Appeal, Annex A, pata, 6. T S

- oL 12 ' oo
CascND.:ICI'R—98—44-AR73(C) L _ ' ‘ ' - 16 June 2006
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‘because that is not a fact to be proved: In the present case where the Prosecutor
alleges that the Accused are responsible for crimes occurring in all parts of Rwanda,

taling judicial notice of the fact that genocide has occurred in that country would
' appear to léssen the Prosecutor’s obhgatmn to prove his case.” 3

. 34, | On appeal the Prosecution argues that the occurrence of gcn001dc in Rwanda in 1994 is a
umversal]y known fact—-a.s| evidenced by, inter alia, United Nanons and government reports
: books news accounts and‘ the Tribunal's Junsprudence——and although not itself sufficient to
| support a genocide conviction, is certainly relevant to the context in which individnal crimes are
charged.* It further argues that tak.itag jltdicial notice of this fact would not be unfair to thlc
“Accused or inconsistent with the Prosecution’s burden of proof. > In response, M Ngirumpatse
: argues that to take JlldlClal motu:e of genocuie would prcjudge the éccusa.tmns against the Accused
and violate the1r nght to cloufront their accusers.” ‘Mr. Karemera argues that the exlstcnce of
genocide is a lcgal de:tennmatmn mappwpnatc for Judlclal notice, and that to take ]udJmal notlce of
it would violate the presum‘phon of innocence. 3 Mr. Nzirorera contends that the Trial Cha.mbcr :
' . correctly found that the cxxs‘tence of gcnomde was not relevant to the matters to be proven at tna]
that it requires a legal cong lusmn, and that the practice of the Tribuual has estabhshed that it is a

" matter to be proven with evidence.”® .

35. The Appe’als Chamberl agrees' with the Pfosacttﬁon" the fact that genocide occurred in

Rwanda in 1994 should hlave ‘been recognized by the Trial Chamber as a far;t of common
knowlcdgc Geuoalde ‘consists of certain acts, including' killing, undertaken W1th the mtant %
‘ destroy, in whole or in part, a national, ethnical, racial or religious group, as such.*’ There is no
reasonable basis for anyomla to d1$.pute that,” clunng 1994 there was a campaign of mass killing
~ intended to destroy, in whole or at least in very large part, Rwanda's Tutsi population, which (as

judicially noticed by-the Trial Chamber) wzlls'a.:prqtc_ctcd group. That campaign-was, to a terrible - .. ... .

dcgrcc, successful; although exact numbers may never be knowﬁ the great majority of Tutsis were
‘murdered, and many others were raped or otherwise harmed. ** " These basic facts were broadly
¥nown even at the time of |the Tribunal’s estabhshment indeed, reports indicating that genocide

occurred in R_wanda were alkey m:_tpetus for its establishment, as reflected in the Security Council

. '“ , Impugned Decision, para. 7.
*2 Prosecution’s Interlocutory Appeal, paras 14-15, 22 31.
% 7 Ibid., paras. 32-36. I
* Ngirutapatse Response, paras 5-6.
B Karcmcm Response, p. 3. ' L S
Nzxrorera Response, paras 45-49, 50-54, and 56-60 respectively. . o
“7 Statute of the Interpational Tnbunal, art. 4(2). -
% See, e.g., Human Rights Watch, Leave None to Tell the Storv: Genocide in Rwanda Human nghts Watch Report

March 1, 1999, Introduction, availsble at http:/www. hrw. org/reports/lQQDfrwanda/Gcnul 3-04.htm hto#P95_39230; ‘
. see also infra notes 58-64 and sources cited therein. _

: . T . 13 . .
Case No.: ICTR-98-44-AR73(C) . . C 16 June 2006
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VTESOILIthD establlshmg 1t and even the name of the Tnbu.nal > Durmg its early history, it was -
Valuable for’ the purpose of the historical record for Trial Chambers to gather evidence documenting
the overall course of the genocide and to enter findings of fact on- the basis of that cv1dence Trial -
and Appeal Judgemcnts thereby produced (while varymg as. to the r35p01151b111ty of parhcular'
' .accusec_l) have unammously and degswely coqfumed the occurrence of geuomde iu Rwanda,?®

* which has :also been documented by countless books,*

schofarly articles,®? ﬁcdia reports,ﬁ U.N,
" reports and resolutions,** national court dec151ons and government and NGO reports. 5 At this
stage, the Tribunal need not demand further documentatlon The fact of the Rwandan gcnomde isa

.. part of ‘world history, a fact as certam as any other, a classic instance of a “fact of common '
knowledge”‘ o

DA I ."
R T I

= li-r

36. ~ Notably, the ‘Trial Ci;amber’s decision " does ﬁot contest any of this; irideed even thé'

. Accused have not claimed that genocide might not have oceurred in Rwanda in 1994 Instead the
Trial Chamber prowdes two other oddly contradlctory reasons not to take judicial notice: first, that

| whether genomde occurred is not relevant to the case that the Prosecution must prove; and sccond
that recogmz:mg it would mProperly lighten the Prosecu’r.mn s burden of proof.¥” The first can be_

- .rcadﬂy dls_nussed. Whether genocide ocourred in-Rwanda is of obvious .relevance to the

“Prosecution’s case; it is a necessary, although not sufficient, part of that case. Plainly, in order to

*® See S/RES/155 (8 November 1994)

9 See, e.g., Akayesu Trial Judgement, para 126; Kaywhema & Ruzindana Tml Judgement, para 291; Muzema Trial
.Tudgement, para 316; Kayishema & Ruzindana Appeal Sudgement, para 143; Semanza Trial Judgement, para 424,
€ See, e.g., Gérard Prunier, The Rwanda Crisis1959-1994; History of a Genocide (Hurst & Company I995); Eifida' ¢~
Melvern, Conspiracy to Murder: The Rwandan Genacide (New York: Verso, 2004); Samantha Power, A Problem_ ﬁr'om.
Hell: America.and the Age of Genocide (New York: Basic Books, 2002), Alain Destexhe, Rwanda and Genocide in the
Twentieth Century (New York University Press, 1995); Alan J, Kuperman, The Limits of Humanitarian Intervention:
Genocide in Rwanda (Brookings Institmtion Press, 2001); Roméo Dallaire, Shake Hands with the Devil: The Failure of
Hurnanity in Rwanda (Carroll & Graf, 2004); Philip Goureviich, WE Wzsh o Infam You That TOmarTaw We Will Be
Killed With Our Families (Picador, 1999). s
5 See, e. 2., Peter Uvin, Prejudice, Crisis, and Genocide in Rwanda, African Studies Rewew Vol ‘40, No 2 (Sep., -
1997); Helen M. Hintjens, Explaining the 1994 Genocide in Rwanda, The Journal of Modern African Studies (1999),
37; Rene Lemarchand, Genocide in the Great Lakes: Which Genocide? Whose Genocide?, African Studies Review, -
Vol 41, No. 1 (Apr., 1998); Paul J, Magnarclla, The Background and Causes of the Genocide in Rwanda, 3 .‘I Int'l
Cm:n. Tust. 801 (Special Issue: Genocide in Rwanda; 10 Years On), and numerous others. ‘
% See, e.g., Willidra D, Rubivstein, Genocide and Historical Debate, History Today, April 2004, Vol. 54 Issue 4, pp.—
36-38; Gabriel Packard, Rwanda: Census Finds 937,000 Died in Genocide, New York Amsterdam News, 4/8/2004,
Vol. 95 Issue 15, p. 2-2; BBC News, Rwanda: How the Genaczde Happened, Thursday, 1 Aprﬂ 2004, avatlable ar
http /mews.bbe.co. uk/Z/hl/aﬁ-xcaIIZSEZBO stm.
® Report of the Special Represetitative of the Commission on Human Rights on the Situation of Human Rights in
Rwanda, A/52/522, paras 3, 10; General Assembly Resolution on the Sitnation of Human Rights In Rwanda,
A/RES/49/206; General Assembly Resolution on the Situation of Human Rights In Rwanda, A/RES/54/188. -y
% See, e.g., Mugasera v. Canadu (Minister of Citizenship and Immigration) [2005] 2 S.C.R. 100; R v. Mihan{{2005] "
NSWCCA 226; Government of Rwanda v. Johnson, 366 U.S. App. D.C. 98; Mukamusoni v. Asherofi, 350 F.3d 110
Ntaklruhmana v. Renp, 184 F.3d 419,
. % See, e g., United ngdorn Foreign and Commonwealth Office, Cnuntry Profiles: Rwanda available at
- http/fwww.fco.gov. uk/scrvlct/Front"pagename—OpenMaxket/Xcelerate/ShowPage&c—Pagc&c1d=l007029394365&a~
KComt-yPruﬁle&md—l 0203380664 58; France Ministére des Affaires Etrangéres, Présentation du Rwanda, available at .
htip:/fwrww.diplomatie.gouv. fr/fi/pays-zones-geo_833/rwanda_374/presentation-du-rwanda_ 1270/pohuque- '
mberleu.re 55 19, hrml Human nghts Watch, Leave None to Tell !i:e Stary, .supm note 58,

Casc No.: ICTR-9§-44-AR73(C) I , . 16 June 2006
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"convmt an md1v1dual of genoclde a Trial Chamber must collect evidence of that individyal’s,acts

* and intent. But the fact of the nationwide campaign is relevant; it prowdes the context for |
understandmg the individual’s actlons And, mdecd the existence of the genocide may also provide
relevant coritext for other cha.rges agamst the Accused, such as cnmes ‘against humanity. It bears .
noling’ that if the overall existence of crenomde were ot televant to the charges agamst md1v1duals, '
then Trial Chambers would not be permltted under Rule 89 to admit evidence pertaining to it either.

Yet, as Mr. Nzirorera documents in h.lS Response they have consistently done so, and the Appeals
Chamber has held that 'l'.hlS is proper.*® ‘

.37.  The second part of the Tnal Charnber ] reasomng has been addressed already in the context
of Facts 2 and 5 above. As the Semanza Appeal Judgcment made clear, allowing judicial notice of .
a fact of ComImon knowlcdge—evcn one that is an element of an oﬁence such as the- exlstence ofa |

“widespread or systematic” attack—does’ not lessen the Prosecunon s burden of proof or vxolatc the

' procedural rights of the Accuscd Rather, it prowdes an alternative way that that burden can be
satisfied, obviating the necessity to introdude evidence documenting what is already common
knowledge. The Prosecution‘mﬁst of course, still introduce evidence demonstrating that the
specific events alleged in the Indictment conshituted genocide and that the conduct and mental state
‘of the Accused spcclﬁl:al]y make them culpable for geuoclde The reasoniug under Facts 2 and 5
also dispenses with the objection. of the Accused that the genoclde characterization' is legal in
nature; Rule 94(A) does not provide the Trial Chamber v@fith discretion to refuse judicial notice on
this basis. In this rcspéct thel term “genocidé” is not distinct from other legal terms used to
'chara.ctcnzc factual situations, such as “widespread or systematic” or not of an mtemauonal

nature”, which the Appeals Chamber in Semanza already held to bc subj ect to Judlcual notice under
E . Riile 94(A)

38. For t]iese reasons, the Trial Chamber erred in refusihg to take judicial notice of Fact 6.

III. Judicial Notice of Adiudicated Facts

39. . Rule 94(B) of the Rules provides:

“At th.c request of 'a party or prapna ‘motu, a Trial Chamber after hl:armg the parties, may decide
to take judicial notice of adjudicared facts or documentary evidence from other proceed.mgs of the
Tribunal relating to the matter at issue in the current pmr.eedmgs

Impugnecl Decision, para. 7. :
See e, g Akaye.vu Appeal Judgcmc:l:l.t, pard. 262.

. 15 ] ) o ’ .
Case No.: ICTR-98-44-AR73(C) ' S T : " 16 June 2006
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- Taking _]U.dlClal notice of ad_';udloatcd facts under Rule 94(B) is a method of achieving Judlcml,

econiomy and harmonizing judgements of the Tribunal while, onsurmg the nght of the Accused to a

; fair, pubho and expeditious trial. 69.

40. Although govcrned by some of the same prmmples Jud1c1a1 notice under Rule 94(B) is’

different i in nature from judicial notice under Rule 94(A) Adjudlcated facts are different from facts
of common k.nowledge (although there is some ovérlap in the catcgones) There is no requlrement"
that adjudmated facts be beyond' reasonable dispute. They are facts that have been established in a
proceedmcr between other pames on the basis of the evidence the partles to that proceeding chose to
introduce, in the particular context of that proceeding. . For this reason they canmot simply be
accepted, by mere virtue of theu aocoptance m the first procecdmg, as concluswe m proceedmgs

mvolvmg different parties Who have not had the chance to contest them

41, Thus, there are two crucial differences between'the two provisions. One. is built into the

. Rule: whereas judicial notice under Rule 94(A) is mandatory, judicial notme under Rule 94(B) 1is

dlscrehonary, allowing the Trial Chambcr to determine which ad_]ud1cated facts to recognize on the
basis of a careful consideration of the accused’s right t6 a fair and expcdmous trial. The principles

~ guiding and hmmng the exemsc of that discretion have been devolopcd through Junsprudcncc and

are discussed below.

42, Tho second difference is cstabhshed by the Tnbtmal s _]unsprudence and concerns the

consequenccs of judicial notlce ' whereas facts noticed under Rule 94(A) are established
conclusively, those established umder Rule 94(B) are meraly prosumpnons that may be rebutted by
the defence w1th evidence at trial.”® The Appeals Chamber reiterates that judicial notice does not
shift the ultimate burden of persuasmn which ‘remains. with the Prosecution. In the case of Jud1o1a.1

noncc undcr Rule 94(B), the effect is only to rehevo the Prosecunon of its initia] burden to produce

ov1denc¢ on the point; the defence ruay then put thc point into quesnon by introducing reliable and

** See Prosecutor v. Zeliko Mejakié, Case Nor, 1T-02-65-PT, DEClSlon on Prosecution Motion for Tudicial Notice '
Pursuant to Rule 94(B), 1 April 2004 (“Mejaki¢ Tndicial Notice Decision™), p. 5; The Provecutor v. Momdilo Krajisnik,*
Case No, IT-00-39-T, Decision on Third and Fourth Prosecution Motion for Judicial Notice of Adjudicated Facts, 24
March 2005 (*Krafisnik Judicial Notice Decision of 24 March 2005” ), para. 12; Prosecuror v. Niakirutimana et al,

Case No. ICTR-96-10-T & ICTR-96-17-T, Decision on the Prosecutor's Motlon for Judicial Notice of Adjudwated
Facts, 22 September 2001 (* ‘Ntakirutimana Judicial Notice Decision™), para. 28; Prosecutor v: Dusko Sikivica et al.,
Case No. IT-95-8-PT, Decision on Prosecution Mation for Judicial Notice of Adjudieated Facts, 27 Scptember 2000, p.
4,

7 See Prosecutor v. Slobodan Milosevié, Case No. IT-02- 54-AR73.5, Decision on the Prosecurion’s Interlocutory
Appeal against the Trial Chamber’s 10 April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated
Facts, 28 QOctober 2003 (“Milosevié Appeal Decision on Judicial Notice"}, pp. 3-4; Prosecutor v. Momir Nikolié, Case
No. 1T-02-60/1-A, Decision on Appellant's Motion for Judicial Notice, 1 April 2005, paras 10-11; Prosecutor v. &

Momcilo Krajtinik, Case No. IT-00-3 9-FT, Decision on Prosecution Motions for Judicial Notice and Adjudicated Facts

and for Admission of Written Scntemcnts of Witnesses pursuant to Rule 92545, 28 February 2003 (“Krajisnik
Decision™), para_ 16. : Co ..

' “16 . L ’ . . .
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credlble evidence to the contrary This approach is cousistent with pracﬁce in national jurisdictions:
Whereas _]U.dl(:la.l notice of facts of comuon knowledgc may be treated as conelusive,”! the final
adJudmatmn of facts in judicial proceedings is treated as concluswely binding only, at most, on the

_pa.mas to those proceedmgs (res fuidicata).™

43.. The Prosecutlon sought Jud1c1a1 nonce under Rule 94(B) of 153 adJudJcated facts. The Tnal
Chamber rejected this request u1 fu]_l and the Prosecution appeals w1th respect to 147 of the facts.
The Prosecutlon the Accused, and the Trial Chamber have not proceeded in then" analysis one by -
: one through thcse facts, and the Appeals Chamber will not do so either... It will mstead address the
" two major reasons g1ven by the Tr1a1 Chamber for refus:ng to take Juchcml notice. and consuicr
whether ‘each constitutes a legitimate Teason to so refuse under Rule 94(B) In doing so, the'
© Appeéals Chamber bears in mind that “a Trial Chambers exercise of discretion will only be
' overturned if the chaJlenged decision was (1) based on an incorrect mterpretanon of governing law;
 (2)basedon a patently incorrect conclusion of fact; or (3) so unfair 6r umeasomble as to constitute
. an abuse of the Tnal Chamber’s discretion”.”® The piecemeal analysis of each proposed

ad_] udicated fact is a matter best left to the Trial Chamber oh remand.”

44.  The Appeals Chembe'r will thus coﬁsider the Tral Chamber’s conclusions that (a) certain
facts implicate the guilt of the accused and therefore were ot subject to judicial notice; and ()
certain others were improperly taken out of context or combined to produce facts not actually
adjudlcated The other reasons given by the Trial Chamber for declining to take judicial notice of
.other adjudicated facts need not be considered here, clther because they have not been appealed by
the Prosecution’ or because, in the case of Fact 153, the issue is rendered moot by the Appeals

Chamber’s disposition conceming the sixth “fact of cqmmon knowledge” abqve.
A Facts Implicating the Guilt of the Accused

. 43 "Ihe Tnal Chamber dcclmcd to wke judicial notice of some facts because thcy “may go
' directly or lndlrectly to the gmlt of the Accuscd notably in relatlon with the pleading of their

. participation in a joint crumnal enterpnse“ T The Prosccunon clalms that the Trial Chamber’s °

M See R. v. Zundel, supra, para 166; Phipson on Evidence, 16th cdition, 3-03; Fed. R Ev1d R_201(g),
" See, e.g:, Kajelijeli Appeal Judgement, para. 202.
" Milosevié Appeal DeCISIO‘ﬂ on Assignrent of Comlsel, para, 11 Bizimungu Appeal DBC‘LSIOII on Witness Protection
Mcasurcs, para. 3.
See MiloSevié Appeal Decision on Judicial Notice, p. 3. :
See Prosccution Interlocutory Appeal, para. 5, declining to appeal the Trial Cha.mber ] determmatlon that facts 3132
could not be Jjudicially noticed because ewdence had already been introduced on them, and that facts 75-78 could not be
: 37161d1c1ally Doticed becausc they were extracted from cases currently on appeal. See Impugned Decision para. 15. -
Fact 153 under “Adjudicated Facts" wag proposed as an alternative to Fact 6 (extstence of genocide in Rwanda) under
“Facts of Common Knowledge”. Prosecution's Interlocutory Appeal, para. 4.
n Ianugncd Dec1smn, para. 15 (citing facts 1-30, 33-74 79-85, and 111.152).

: _ ' _ 17 :
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refusal to take Jud1c1a1 notice on'this basis amounts to an “over broad mtcrpreta‘uou of prmc1ple that
is at odds with the ‘object and purpose” of Rule 04(B).® Tt explains that that purpose is precisely to

' enable the adjuchcatmn of an accused’s criminal re5pon51b1hty in a more expedmous way, and that

to categoucally exclude all ﬁndmgs relatmg to that respon51b111ty severely i 1mpa.u's the attainment of

: that objective; every fact relevant to a tnal w111 ‘bear “dlrecﬂ'y or indirectly” on e accused’

respons1b1hty

46, M. N:m'orcra argues In response that the Trial Chambcr s reasonmg was conmstent with
| ~ that of othcr IC'IR and ICTY Tnal Chambers which have’ con51stent1y declmed 1o take Jud1c1al '

notice of facts beanng on criminal resp0n81b1hty 0 He and Mr. Ngxrumpatse each further argue

that, in the context of joint criminal enterprise - allegatwus facts relating to the emstcnce of a Jomt

criminal enterpnsc or the conduct of‘ its members are directly related to the crumnal responsibility
of the accused and thus are not subyj ect to Jud1c1a1 notice.® . Mr. Karemera argues that to adopt the
Prosecunon IS posmon would undermine the presumption of innocence by allovwng crmunal
respons1b111ty to be cstabhshed without evidence.3?

 47. . As Mr. Nzirorera notes, m Semanza the Appeals Chamber made reference to the need to-

ensure “that the facts judicially noticed were not the basis for proving the Appellant’s criminal
responmblhty”. This reference was made in the context of a discussion of Rule 94(A), and the
Appéals Cf]gmber did not discuss the implications for Rule 94(B). In both contexts, however, it

. remains. the case that the practice of judicial notice must not be allowed to circuﬁ:tveut the

presumpt:on of innocence and the defendant’s right to a fair trial, including his nght to confront his .
accusers. Thus, it would plainly be i unproper for facts Jjudicially noticed to be the “basis for proving

.the  Appellant’s criminal respons1b111ty“- (in the sense of being sufficient to establish ‘that

prcsumpnon of innocence and the procedu:al rights of the accused

rcspomlbﬂxty) and it is aIways necessary for Tited \,h.tmbcrs to take ca.reftﬂ con51dcrat10n of the’

™ Prosecution’s Interlocutory Appeal, para. 48,
7 Prosecution’s Interlocutory Appeal, para, 62. The Appeals Chamber notes that the Prosecution’s Interlocumry

. Appeal is confusing on this point, as in paras 53 and 63 it appears to accept the Blagojevié formulation. However, the
.Appeals Chamber understands the Prosecution to be arguing for a narrgw interpretation of the Blagojevié formu.‘lauon-—

esscntially, excluding enly facts that : are sufficient 1o establish the accused’s erimimal responsibility. See ibid. para. 63

- ("Here, however, proof, either by evidence or judicial notice, of the existence of a Jjoint criminal enterprise is not proof

of the criminal responsibility of the Aceused, who must still be shown to have participated In it,”).
% Nzirorera Response, paras 13-24, citing Prosecutor v.’ Bagosora, Case No. ICTR-98-41-T, Detision on the

. Prosecutor’s Motion for Judicial Notice Pursuant to Rules 73, 89, and 94 (11 April 2003), paras 61-62; Prosecutor v,

Bizimungu et al., Case No, ICTR-99-50-T, Decision on, the Prosecutor’s Motion and Notice of Adjudicated Facrs, 10,
December 2004, para. 21; Prasecutor v. Blagojevié et al,, Case No. IT-02-60- T, Decigion on Prosecution’s Motion for

. Judicial Notice of Adjudacated Facts'and Documenw.ry EV1dcnce 19 December 2003, paras 16, 23 (“Blagojevié

Dec1s1on"), Krafisnik Decision.

8t Nzn—orcra Response, paras 25-29; Nginumpatse Reponse para.s 10-12.
Karemera Rcsponse p 5. .

o S T - '
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- 48.. The Appeals Chamber, however, has never gone so far as-to suggb‘ﬂ that judicial notice
under Rule 94(B) cannot extend to facts that “go duectly or mdlrectly” to the ¢riminal responsibility
of the accused (or that “bear” or “touch” thereupon) With due respect to the Tnal Chambers that
have s0 concludcd *¥ the Appeals Chamber cannot agree with this proposition, as its loglc if
consistently apphed, would render Rule 94(B) a dead letter. The purpose of a criminal trial is to

' adjudmate the eriminal. responsiblhty of the accused. - Facts that are ot related, dlrectly or
1nd1rect1y, to that criminal, responsibﬂmy are Tot relevant to the question to be adJudlcated at tnal

- and, as noted above ‘thus may neither be established by evidence nor through Jud1c1al notice, ¥ 9o
Jud1c:1al not1ce under Rule 94(B) is in fact available only for adjudicated facts that bea.r at least in -

. some respect, on the. criminal responsibility of the accused,®

.49 Hobr can this observ:a'tion be reconciled with the presumotion of innoceuce‘? First, as noted
' above JlelClal notice under Rule 94(B) does not shift the ultimate burden of 'persuaswn, but only
the initial burden of productlon (the ‘burden to produce credible and rehable evidence suﬂiclent to
bring the matter into d15pute) Analogously, in the eoutext of ahb1 evidence, for mstanee, the

_ accused bears the burden of production with resPect toa matter centrally related to the guilt of the
accused; yet th.lS shift does .ot wolate the presnmptlon of innocence becanse, as the Appeals

' Chamber has repeatedly recogmzed, the pI'OSEGutlDIl retains the burden of proof of gu11t beyond a

reasonable doubt

50. Notmthstandmg tlus pomt there is nonetheless reason for caution in allowmg ]11(11013.1‘

notice under Rule 94(B) of facts that are central to the ‘criminal reepons1b1hty of the accused—for
- ordmanly in criminal. cases the burdens of production and persuasmn are ou the prosecution,.
_ Although the lafter always remains on the prosecution, even shifting the former has s1gmﬁcant
s *—unphczmom for the accused's procedural nghts in pa.rtlcular his right'to. hear- and'*com’.’iﬁn‘*ﬂﬁf‘—"" T
' witnesses against hlm,37 The Appeals Chamber considers that as a result an exclusion from judicial -
notice under Rule 94(B) is appropriate, but one narrower than that adopted by the Tnal Chamber:

JUdlCl'c’Ll notice should not be taken of adJudlcated facts relating to the acts, conduet, and menfal state

of the accused.

See supra note 77 {cases eited by Nzirorera Response)
¥ See supra note 29. Co
" In theory, there is one cxceptmn to this statement: facts bearmg on the Tribunal’s Junsdtctmn bt vot (directly or
indirectly) on the accuseds criminal responsibility under intermational law, such as the location of the territorial
boundaries of Rwanda, or the Rwandan citizenship of a person accused of cemrmitting a serious viclation of” -
international humanitarian law in 2 neighbouring State. This calegory is quite lumted, however and it has nevcr been -
suggested that the scape of Rule 94(B) should be limited to snch facts. '
% See, e.g., Kajelijeli Appeal Judgement, paras 40-41; Miyitegeka Appeal Tudgement, paras 60-61.
*#7 Statute of the International Tribunal, art. 20(c). For similar reasons, Article 20(d), reforring to the right of the accused

to be tried in his or her presence, is also implicated by the praetxce of resolwng facts ﬁmdamental to the suilt of the
accused in other tnals where the accused is net presem L . .

. Case No.: ICTR-98:44-AR73(C) . " R o 16 Junc 2006, - . .



19708 '06 11:20 FAX 0031705128932 - ICTR REGISTRY -+ ARCHIVES” . doz1

1402/H

51... Thcre are' two reasons that tlus category of facts warrants complete exclusion, while other _
facts bearing less duectly on the accused’s criminal responsibility are left to the Trial Chamber’s
discretion. First, t]ns mterpretatxon of Rule 94(B) sl:nkes a balance between thé proeedural rights of
the Accused and the interest of expedlency that 18 00u51stent with the one expressly struck in Rule - |
92 br.s which govemns the proof of facts other than by oral evidence—another procedural
rnechamsm adopted largely -for the same purpose as was Rule 94. ® * Second, there is also a

. rehab1l1ty comem—namely, there is reason 1o be pa:‘acularly skeptxcal of facts adjudlcated in other . -
cases when they bear specifically on the actions, oxmssmns, or mental state of an deVIdllal not on

: trial i'n those cases. As a general matter, the defendants in those other cases would have had
s1gmﬁcant1y less incentive to contest those facts than they would facts related to their own achons, ,

indeed, in some cases such defendants might a.fﬁnnahvely choose to allow blame to fall on another

52..° Asto all other adjudicated facts relating to the criminal responmblhty of the accused, it is for |

* the Tnal Chambers, in the careful exercise of their discretion, to assess cach pa:rhcular fact in order
to determine Whether taking: judicial notice of it—and thus shlfrmg the burden of producing
evidence rebutl:].ng it to the accused—is consmtent with the accused’s rights under the circumstances
of the case. This includes facts related to the existence of a joint cnmmal enterprise and the _
_ conduct of its members other than the accused—and, more generally, facts related to the conduct of |
physmal perpetrators of a crime for which the accused is being held cnmmally respconmble through
some other mode of hablhty ConTIary to the contentlons of Mr. Nzirorera and Mr. Ngirumpatse,
there is a dlstmctlon between such facts and those related to the acts and conduet of the accused

. themselves. In the Galié case, in the context of Rule 92 bis, the ICTY Appeals Chamber considered
and rej ected an argument similar to that raised by the Accused here:

The ‘ap‘pellant emphasises'-'t}mt-fm' mmihdes from-'ﬂw'prce'edure laid"dowm - o TR
. any written statement which goes to proof of the acts and conduct of the accused as
charged in the indictment. He says that, as the indictment Charges the appellant with
individual criminal responsibility -
(1), ashaving aided and abetted others to commit the crimes cha.rged and
(i)  as the superior of his subordinates who committed those crimes, -
. the acts and conduct of those others and of ms subordinates “represent his owd acts®,"  °
The appellant describes those “others” as “co-perpetrators”, and he says that the -
“acts and conduct of the accused as charged in the indictment” encompasses the acts
and conduct of the accused’s co-perpetrators andfor subordmates This argument was
rejectcd by the Trial Chamber o

. * Rule 92 bis (in paragraphs (A) and (D) limits adm]ssmn of witness statements and tnmscnpts fmm other proceedings
10 matters “other than the acts and conduct of the aceused as charged in the indictment”. The Appeals Chamber has
- interpreted this phrase as extending to the mental state of the accused, See Prosecutor v, Gali¢, Case No. IT-08-29-"
" . ‘AR73.2, Decision on Iuterlc:cutory Appeal Coneermng Rule 92 bis (C) 7 June 2002, paras 10-11 (“Galié Decision™.

' ' 20 : o
CaseNo.:_[Cm-98-44-AR73(C) e . ‘ 16 June 2006
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" The appellant ] mterpretatlon of Rule 92 bis would effectively denude it of any real
utility. That interpretation is inconsistent with both the purpose and the terms of the
Rule. It confuses the present clear distinction drawn in the jurisprudence of the
‘Tribunal between (a) the acts and conduct of those others who commijt the crimes for
which the indictment alleges that the accused is individually responsible, and (b) the °
acts and conduct of the accused as charged in the indictment which establish his
responsibility for the acts and conduct of those others. It is only a written statement
which goes to proof of the latter acts and conduct which Rule 92 bis(A) excludes
from the procedure laid down in that Rule.® ,

' The Appeals Chamber cpnsiders this analysis équa]ly applicable in the Rule 94(B) context,

53. = Thus, the Trial Chamber erred fo, the extent that it found that, under ‘Rule. 94(B), J.t is

categoncally rmpenmssﬂ:)le to take Judlcml nottce of facts relating directly or indirectly fo the

defendant’s guilt, including facts related to the existence and activity of a joint criminal enterprise.”°

. It should instead assess the part1cular facts of which the’ Prosecunqq seeks ]l.‘ldICIal notice to

determine (a) whether they are related to the acts, conduct, or mental state of the Accused; and (b) if

. not, whether under the cucumstances of the case admitting them will advance Rule 94(B)’s

obj ectwe ‘of expediency W1thout compromlsmg the rights of the Aocused.

v

B Facts Taken Out of Context or Imp}aperly'Cambined

54.  The Tral Chamber declined to take judicial notice of adjudiclated facts 86 through 110

because they were “taken out of context and put together to build new facts which have not been

_adjudicated.™' The Prosecutxon contends that this was an error in fact and in law, because the facts

‘have been adjudicated and because there is no legal requlrement that facts be placed “in context”.”

. .

- not respond 5pec1ﬁcally to these arguments

It observes statmg five examples, that the adjudicated facts as set out 1n its request for judicial

"b"nce were drawn’ ssentially verbatim from othier Trial Tudgetusnts,” ‘Mr* Ngiraipase reSponds”

that the Trial' Chamber’s approach was correct because the “facts™ at issue are not true facts but

instead subjectwe assertions not subject 1o JlldlC].al notice.* Mr. Nz:rorera and Mr. Karemera do

** Galié Decision, paras 8-9. ' |

* The Trial Chamber’s statements on this point are in fact somewhat vague; it is not entirely ¢lear whether it mtended
to embrace guch a ategorical rule or simply to excrcise its discretion as to the particular facts at issue, See Impugned
Decision, paras 14-15. However, given the lack of any discussion of the particular facts in T]:Lc Impugned Decision, the

: Appeals Chamber understands it to have, in essence, taken the former approach.

Impugned Decision, para. 15.
* Prosecution’ s Interlocutory Appeal, paras 64-65.
% Prosecution’s Interlocutery Appeal, paras 66-67.

Ng'mnnpatse Response, para. 13,

. 7 See Nzirorcra Response, para. 76 (deeming it unnecessary to respond as t.he facts in queshon also related d.mcctly or .

mduectly to the guJ.lt of the accused);’ Karemera Re.-Sponsc Pp- 4-5.

o 21 - ‘ . .
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55. As to the legal error asserted by the Prosecution, the Appeals Chamber finds no error. A

Trial Chamber can and indeed must decline to take judicial notice of facts'if it considers that the
way they are fonnulated-—abstraeted from the context in the Judgement from whence they came—is
. mlsleadmg or mcons1stent with the facts actually adjudicated in the cases in questlon A fact taken
out of context in this way would not actually be an “adJuchcated fact” and thus is mot subject to
- judicial notice under Rule 94(B) This is the prmerple that the Appeals Chamber infers that the
_Tnal Chamber meant to follow in 1ts reﬁ.rsal to take _1ud1c1al notice of facts “taken out of context”, -

56. However because , of the lack of frther explanatlon for its conclusion in the Trial -
Chamber s opinioni—and g1ven the examples to the corrtrary provrded m paragraph 67 of the

‘ Prosecunon s Interlocutory Appeal which need not be reproduced here—the Appeals Chdniber is |
not persuaded that all of the facts in quesnon were taken out of context, or improperly combined, in
a way that made ‘them meonmstent with the _]udgements from which they were drawn. The Tmal

Chamber should reconsider the matter on remand and provide an explanation for its conclusions.
' DISPOSITION
' .57. ' Forthe foregoing reasons, the Appeals Chamber

UPHOLDS the Prosecutron s Interlocutory’ Appeal in part, except as to Fact ] hsted under its
An.nex A; ' '

,DENIES NzirOrera’s Motion;

DIRECTS the Trial Chamber to take _]L‘ldl(!lal nonee under Rule 94(A) of the Rules of Facts 2, 5
- and 6 hstcd under A.nnex A of the Pros:eeut% $ Iutcrlocutory Appeal and ‘

REMA.NDS this matter to the Trial Chamber for further consrderatron of Facts 1-30, 33-74, and 79-
152 listed under Annex B of the Prosecutlon s Interlocutory Appeal in a marmer consistent with

this Decision.

Done this 16™ day of June 2006 | - Ot i
At The Hapue- Mohamed Shahabuddeen,
The Netherlands Presrdmg Judge
[Seal of the Tribunalj
. C : 22 s ' .
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