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1. Dr. Radovan Karadzic respectfully appeals, pamsto certification, the Trial
Chamber’'ecision on Accused’s Holbrooke Agreement Mot&®aduly 2009).

2. 0On 18 July 1996, Richard Holbrooke, the intéomal community’s chief
negotiator for Bosnia, came to the region to erddhe Dayton Agreement’s provision
that a person indicted by this Tribunal could naldipublic office. Threatening UN
Security Council sanctions, and promising no progen at the ICTY, he convinced Dr.
Karadzic to resign from his positions as Presidémepublika Srpska and President of
the SDS party, and to withdraw from public life.

3. Dr. Karadzic kept his promises, but Holbrookstribt. The issue on appeal is
whether the Tribunal, as the pillar of justice aodscience of the United Nations, will
enforce Holbrooke’s promise or whether it will saoe duplicity and deception on
behalf of the international community.

Procedural History

4. The procedural history of the Holbrooke Agreetmaation is fully and
accurately set forth in the Impugned Decision.
The Impugned Decision

5. In the Impugned Decision, despite widely divettgeersions of what occurred
and on whose authority, the Trial Chamber refuseatder an evidentiary hearing.
Instead, it averred that it would make its deciarthe basis that all the evidence
submitted by Dr. Karadzic was trdét held that assuming all those facts were troe, t
motion could not succeed as a matter of faw.

6. The Trial Chamber went on to find that theuiegments of the doctrine of
apparent authority were not net.

7. In support of this finding, the Trial Chambelied upon a number of
arguments.

8. First, it held that Dr. Karadzic’s early subgigs contradicted his assertion
that Holbrooke acted with the apparent authoritthefUNSC. It cited his initial

! Decision on Accused’s Application for CertificatitmAppeal Decision on Holbrooke Agreemgirt July
2009)

2 Impugned Decision at paras. 1-8

% Impugned Decision at para. 47

* Impugned Decision at para 46

® Impugned Decision at para. 69

No. IT-95-5/18-AR73.4



submissions to the Chamber on this issue whiclgedlehat Holbrooke acted on behalf
of the US. It further relied upon the fact that Raradzic was never personally in
contact with Holbrooke, which it said brought imtoubt his ability to gauge on whose
behalf Holbrooke was acting on this particular cica®

9. Second, the Trial Chamber found that Dr. Kai@tdad admitted that he was
not convinced Holbrooke would keep his side ofAlggeement since he insisted that
Holbrooke’s promises be put in writing. It fourttht Dr. Karadzic’s own associates also
had doubts about Holbrooke’s involvement and wgiiass to keep his side of the deal.
It further found that rather than signing the agreet on the basis of his full faith in
Holbrooke, the accused capitulated to persuasiddregident Slobodan Milosevic of the
Federal Republic of Yugoslavia, who mediated tliestalt also found that Dr.
Karadzic’s reliance on Holbrooke’s earlier involvemb in Dayton as a basis for his
apparent authority was “gquestionable” considerirag tHHolbrooke had resigned from the
Department of State following Dayton and had sithe® not been involved in Bosnian
matters until July 1996.

10. Third, the Trial Chamber found that Holbroakebnduct at Dayton and High
Representative Carl Bildt's confirmation that itsshe US, and not the UN Security
Council, which was calling the shots belied Dr. &d#ic’s claim that Holbrooke was
acting on behalf of the UNSE.

11. Fourth, the Trial Chamber concluded that #ut that Holbrooke'’s earlier
promises had been implemented by the UN Securityn€bdid not indicate a
consistency of behavior that would justify the natof apparent authority. Rather it was
an indication of a case-by-case approach to diftemegotiations designed to end the
hostilities?

12. Fifth, the Trial Chamber found that becauseKaradzic was not in personal
contact with Holbrooke in July 1996, and Holbroakas then out of office, Dr. Karadzic

® Impugned Decision at para. 70
" Impugned Decision at para 71
8 Impugned Decision at para 72
® Impugned Decision at para 73
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was not entitled to assume from the previous dgalin 1995 concerning the Sarajevo
cease-fire, that Holbrooke was entering into araaent on behalf of the UNSE.

13. Sixth, after distinguishing other decisionsapparent authority in criminal
cases, the Trial Chamber concluded that “givethalicircumstances, it cannot be said
that the Accused could reasonably believe that tdolke had any authority to grant him
immunity from prosecution by this Tribunal® and that Dr. Karadzic had failed to show
that Holbrooke acted with the apparent authoritthefUNSC in July 1998

14. The Trial Chamber also rejected the abuseadfgss claim, holding that since
Holbrooke was essentially a third party, unconrgktdethe Tribunal, promising
immunity years before Dr. Karadzic’s transfer te ffribunal, it was difficult to see how
the decision to proceed with the case can be sdé such an abuse of process that the
Tribunal would be obliged to stay the proceeditfysThe Trial Chamber went on to

declare that it could only be in exceptional ciratamces that the actions of a third party

that is completely unconnected to the Tribunahergroceedings could ever lead to those

proceedings being stayéd.
Grounds of Appeal
15. Dr. Karadzic respectfully asserts that thelTClaamber erred as follows:

(A) inrefusing to hold an evidentiary hearingof@issing to accept the facts
proferred by Dr. Karadzic as true, but then distimg them.

(B) intaking into account irrelevant considerassuch as (1) Dr. Karadzic’'s
inconsistent positions on the source of Holbe®lauthority; (2) that the
agreement was concluded without face-to-faceudtaisns; (3) that Dr.
Karadzic wanted the agreement to be in writidg tije fact that the
agreement was not consummated by a United NaBenarity Council
resolution; and (5) the length of time betweendgreement and the
transfer of Dr. Karadzic to the Tribunal.

(C) infailing to take into account relevant catesiations such as (1)
manifestations of the U.N. Security Council gnagtauthority to
Holbrooke; (2) the fact that it was the Daytorrégment provision
prohibiting an ICTY fugitive from holding publiaffice that was the
basis for the agreement; (3) the fact that Halkeowas threatening the

% |mpugned Decision at para. 74
 Impugned Decision at para. 74
2 |mpugned Decision at para 79
13 |mpugned Decision at para 84
4 |mpugned Decision at para 85
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imposition of U.N. Security Council sanction®if. Karadzic did not
resign; and (4) the fact that Holbrooke was kadke region with the
blessing of the Contact Group, comprised of t@nanent members of
the U.N. Security Council.

(D) in giving insufficient weight to the relevacbnsideration of the effect of
previous ratification of Holbrooke’s promisesthg U.N. Security
Council.

(E) in making errors as to the facts that (1) Karadzic’s agents did not
believe that Holbrooke was acting on behalf efthN. Security Council;
and (2) Holbrooke had resigned from the DepartroéBtate following
Dayton and had not been involved in Bosnian matence.

(F) in applying a dual standard for abuse of pgsamn the basis that the
alleged misconduct was committed by a third party
Standard of Review

16. It is Dr. Karadzic's position the Trial Chamiggred in failing to hold an
evidentiary hearing, and in taking into accourglevant considerations and in failing to
adequately take into account relevant consideraiionaleciding the operative facts. Dr.
Karadzic also contends that the Trial Chamber mestkd itself as to the relevant law in
deciding that the abuse of process doctrine dichppty. As such, the Trial Chamber
made discernible errors in dismissing the HolbroAgesement motion.

17. The Appeals Chamber has previously held tisaedhible errors include: that
the Trial Chamber misdirected itself either ash® principle to be applied or as to the
law relevant to the exercise of its discretionkig@o account irrelevant considerations,
or failed to take into account relevant consideraj or gave insufficient weight to
relevant considerations; made an error as to ttte tgpon which it has exercised its

discretion; or reached a decision that no reaseriitikl Chamber could have reachéd.”

15 See for exampleProsecutor v. KrajisnikCase No. IT-IT-00-39-AR73.Decision on Interlocutory
Appeal of Decision on Second Defence Motion fooémjment(25 April 2005) at para. 7. See also,
Prosecutor v HalilovicNo. IT-01-48-AR73.2Decision on Interlocutory Appeal Concerning Adniasbf
Record of Interview of the Accused from the Bad &9 August 2005) at para. Brosecutor v
Milosevig Case No: IT-02-54-AR73.Decision on Interlocutory Appeal of The Trial Chaarib Decision
on The Assignment of Defence CouriseéNlovember 2004) para. Brosecutor v. Prlic et al Case No. IT-
04-74-PT Decision on Milivoj Petkovic’s Application for Céitation to Appeal Decision on Motions
Alleging Defect in the Form of the Indictméh® September 2005), at page 2.
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Argument

(A)  The Trial Chamber Erred in Refusing

to Hold an Evidentiary Hearing

18. The Trial Chamber’s decision was an elabatatece designed to avoid a
potentially embarrassing evidentiary hearing.

19. The Trial Chamber sidestepped the fundameantdl highly disputed, issue of
whether Holbrooke had promised Dr. Karadzic thaivbald not be prosecuted at this
Tribunal. Holbrooke and the United States govemirhave steadfastly denied making
the promise. Dr. Karadzic and his 17 witnessedlsaiyhe did.

20. The Trial Chamber instead focused on anotiggryhdisputed issue: whether
Holbrooke acted with the apparent authority oftlmeted Nations Security Council. But
instead of resolving this dispute by holding ardewtiary hearing and making findings
of fact, the Trial Chamber decided that Holbrool@rbt have such apparent authority.

21. The Trial Chamber avoided an evidentiary mgaoin this issue by professing
to accept all of the facts asserted by Dr. Karadgitrue. However, it then proceeded to
ignore critical facts, impeach the credibility of.IKaradzic and his witnesses without
hearing them, and make findings contrary to thésfpat forth by Dr. Karadzic.

22. Rather than accept Dr. Karadzic’s assertiorieuas the Trial Chamber
inappropriately engaged in a credibility determimt—discounting® misconstruing;
and flatly disbelievinf Dr. Karadzic's assertions. Given the seriousnésy o
Karadzic’s claim, an evidentiary hearing where Raradzic could be confronted and
guestioned was required before the Trial Chambeidamake such a credibility
determination.

23. As the Appeals Chamber has recognized, inddmentally unfair to

guestion a person’s credibility without putting iesue before him and allowing the Trial

1 Impugned Decision at para. 70 (doubting Dr. Kaigdability to gauge Holbrooke’s authority because
they did not interact in person).

" Impugned Decision at para. 71 (misconstruing #ue that Dr. Karadzic did not trust Holbrooke to
uphold his side of the bargain as evidence thakKBradzic did not have a belief in Holbrooke’s aurtty,
when in fact, Dr. Karadzic simply doubted that Holike wouldupholdthe agreement because it was not
in writing).

'8 Impugned Decision at para. 70 (pointing to Dr.a¢ic’s statements that Holbrooke was acting on
behalf of the U.S. as evidence that Dr. Karadzidd oot also believe that Holbrooke was acting ehatf

of the UNSC, when in fact, those two beliefs arematually exclusive.)
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Chamber the benefit of watching his reaction aratihg his explanatioft. Indeed, this
is the rationale behind the adoption of Rule 90i{H)(

24. Two cases from the domestic courts of the drfates are instructive. In
Pacific Mutual Life Ins. Co. v. Hasliphe United States Supreme Court found that a
guestion of whether an employee was acting as entad his employer when he
committed fraud was a question of fact for the jurgetermine® Similarly, in Mutual
Benefit Life Ins. Co. v. City of Winston-SaJé¢he question of whether an individual was
acting under the apparent authority of an insuraoeoepany was held to be a question of
fact for the jury*

25. Likewise, Dr. Karadzic contends that the T@alamber erred in deciding the
disputed questions of fact presented in the matitimout holding an evidentiary hearing,
as he requested. In doing so the Trial Chambendtied a discernible error which
warrants remand of the matter back to the Trialmilber to hold an evidentiary hearing
and to decide the question of the legal effechefagreement on the basis of the facts
adduced at the hearing.

(B)  The Trial Chamber Erred in Taking

Irrelevant Considerations into Account
(1) Dr. Karadzic’s Earlier Submissions

26. The Trial Chamber’s first reason for rejectihg motion was that:

First, the Accused’s early submissions contrdugtssertion that Holbrooke
acted with the apparent authority of the UNSCr é&s@mple, the Accused’s
initial submissions to the Chamber on this issy#ieitly alleged that Holbrooke
acted on behalf of the US aloffe.

27. This was a completely irrelevant consideratidhe Trial Chamber was to be
true to its word that “the Chamber will make itgetenination on the basis that the
evidence submitted by the Accused is acceptedreritate”*

28. In the written statement submitted with thdiomg Dr. Karadzic set forth the

reasons why he believed that Holbrooke was actmigaehalf of the Security Council:

9 Kajelijeli v Prosecutor No. ICTR-98-44A-AJudgemen(23 May 2005) at para. 24
20499 U.S. 1, 13 (1991)

21100 N.C. App. 300, 304-05 (N.C. App. 1990)

lmpugned Decision at para. 70

% Impugned Decision at para 47
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| was aware that during negotiations over Bosmiahich Holbrooke

had been involved since 1995, whenever he had mademise to us,

it had been fulfilled. When those promises haaived action by the

United Nations Security Council, that action séolfowed. Indeed, the

United Nations had expressly encouraged us to wittkHolbrooke and

others to find a solution to the problems in Basfi

29. Dr. Karadzic then went on to clearly stat&hérefore, | had no doubt that
Holbrooke had the authority to make such an agreeare | relied upon it*

30. Dr. Karadzic’s statement was corroborated bgtvne told others after he had
entered into the Holbrooke Agreement:

“He said that the Contact Group and Security Counacl authorized the
American representative Holbrooke to negotiate@odide such
guarantee&

The next day, he said that the Contact Group &udr8y Council had
authorized the American representative Holbrookeohduct these negotiations
and provide these guarantéés.

He said that the Contact Group and Security Cibhad authorized the
American representative, Richard Holbrooke, todumt the negotiations, and
guarantee that there would be no persecutiorstaoetrial®®

He said that Holbrooke acted as the representatid<S administration and the

person authorized to speak for the Internatioradtéct Group and UN Security

Council?®

31. The Trial Chamber was bound to accept thidenge if, as it professed, it was
proceeding to decide the motion on the basis théaas asserted by the accused were
true. Therefore, any statement by the accusedwdiiegedly undermined this claim
was irrelevant.

32. In addition, the Trial Chamber erred whertated that Dr. Karadzic had
claimed that Holbrooke had acted for the US alohiee pleading in question indicated
that Holbrooke acted “in the name of the USA”. fehis no inconsistency between

acting in the name of the USA and with the appaaethority of the UNSC where the

% Annex B at para. 14

% Annex B at para. 15

% |jiliana Zelen-Karadzic statement, Annex O, Sdf@@adzic-Jovicevic statement, Annex P
%7 Branislav Jovicevic statement, Annex Q

% Dragan Draskovic statement, Annex R

% punisa Lucic statement, Annex AE (First Supplement
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UNSC had deferred to the US in Bosnian peace regmis. Dr. Karadzic could have
explained this at an evidentiary hearing if theoimsistency had been put to him.

(2) No Face-to-Face Consultations

33. The Trial Chamber also provided as a reasorefecting the motion the fact
that:

...the Accused admits that he was never personaltgpmtact

with Holbrooke, which brings into doubt his ahjlib gauge on

whose behalf Holbrooke was acting on this paricotcasiori”

34. This, too, was an irrelevant consideratidrthé Trial Chamber was in fact
accepting the facts put forward by the Accuseduss then it was obligated to accept the
unequivocal statement of Dr. Karadzic, corrobordtgavhat he had told others, that
Holbrooke was acting on behalf of the Security Gxulun

35. This was particularly true given the fact tthegt Trial Chamber also had
before it the statement of Momcilo Krajisnik, whasvpersonally in contact with
Holbrooke, and who was likewise convinced that Hodike had the authority to make
such a promis&:

36. This is yet another example of how the Trinh@ber professed to accept the
facts put forth by the Accused as true, but thémsetl to credit those facts.

37. In addition, given that Dr. Karadzic was con#iiain touch with the
participants during the meeting by telephone, winoveyed Holbrooke’s representations
to him, the fact that he did not speak to Holbrodkectly on that occasion is in and of
itself irrelevant.

3) Wanting the Agreement in Writing

38. The Trial Chamber also found, as the basisdjecting the claim of apparent

authority that:

...[the Accused] himself admits he was not convindetbrooke would
keep his side of the Agreement. He recounts loowe he heard that
Holbrooke did not want to put his part of the unaking in writing for
political reasons, he became mistrustful and iedithat this be don&.

% |mpugned Decision at para. 70
31 Momcilo Krajisnik statement, Annex D, at para$,44,and 15
%2 Impugned Decision at para 71
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39. This is yet another example of how the Trinh@ber, while professing to
accept the facts put forth by the Accused as tmeet ahead and disbelieved those facts.

40. As shown above, Dr. Karadzic was unequivat#heé statement he submitted
with the motion, as corroborated by the statemeftisose he had told about the
agreement, that he believed that Holbrooke hadhtitigority of the Security Council to
make such an agreement. By focusing on his redju@isthe agreement be in writing, the
Trial Chamber took into account an irrelevant cdasktion. Having refused to order an
evidentiary hearing, and having professed to adteptacts put forth as the truth, the
Trial Chamber was obligated to accept Dr. Karadzstatement.

41. Had an evidentiary hearing been held, andnidger been put to Dr.
Karadzic, he would have had the opportunity to axplhat his request that the
agreement be in writing had nothing to do with doubts about Holbrooke’s authority,
but was for the purpose of having undisputable fpobélolbrooke’s promise. Therefore,
the fact that he had asked that the agreement\wating was an irrelevant consideration
on the issue of Holbrooke’s apparent authority.

(4) No Security Council Resolution

42. The Trial Chamber also professed to accepthfpurpose of deciding the
motion without an evidentiary hearing, that thetdae of apparent authority applied in
the context of international criminal laiv. However, it then found that:

A UN resolution was necessary before the UNSCatnes to limit the jurisdiction
of the Tribunal. Thus, the Accused’s asserti@mg no authorities in support,
that UNSC resolutions are not required before ingthe Tribunal to an
agreement limiting its jurisdiction is not persias*

43. The lack of a Security Council resolution aitggpthe Holbrooke agreement
is an irrelevantonsideration when determining whether the docwingpparent authority
applies. A resolution would constitute actuahauity.

44. No resolution from the corporate boards wagsired when the doctrine of
apparent authority was applied in cases of intenat claims against companies whose

agents had entered into agreements with thirdgsartiLikewise, no written plea

33 Impugned Decision at para. 79
3 Impugned Decision at para 58
% Motion at paras 55-56
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agreements signed by prosecuting authorities vegpeined when the doctrine of
apparent authority was applied to promises maae taccused®

45. The doctrine of apparent authority existsrifmece promises which are not
ratified by resolutions or written agreements. Tdek of a resolution of the United
Nations Security Council was therefore an irreléxa@msideration as to whether or not
Mr. Holbrooke acted with the apparent authorityraf Security Council.

46. In addition, the doctrine of apparent autlyartquires an assessment of the
reasonableness of the third party’s reliance oragent’'s promisat the time the promise
was made Had the matter been put to him at an evidenti@gring, Dr. Karadzic could
have explained that Mr. Holbrooke’s insistence thatagreement could not be put in
writing, and that indeed there would be harsh mhetgainst him, led him to believe that
the lack of a Security Council resolution did nffeet the validity of the promise made to
him.

47. Therefore, the lack of a Security Council heson adopting the Holbrooke
Agreement was an irrelevant consideration to thstemxce of Mr. Holbrooke’s apparent
authority to enter into the agreement.

5) Lapse of Time Between Agreement and Arrest

48. In rejecting Dr. Karadzic’s abuse of processna] the Trial Chamber held
that Holbrooke was “essentially a third party, umoected to the Tribunal, promising
immunity years before the Accused’s transfer toTtibunal.”’

49. The lapse of time between Holbrooke’s pror{igeJuly 1996) and Dr.
Karadzic’s transfer to the Tribunal (30 July 20@8an irrelevant consideration. Had Dr.
Karadzic been transferred to the Tribunal on 19 1@B6 would he have been entitled to
dismissal of the indictment for abuse of process?

50. Therefore, the Trial Chamber erred in usirgglémgth of time which had
elapsed between the offending conduct and Dr. Karadtransfer to the Tribunal as a

reason for denying the motion.

% Motion at paras. 59-63
3" Impugned Decision at para 84
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(C)  The Trial Chamber Erred in Failing to
Take Relevant Considerations into Account

(1) Manifestations of the Security Council

51. An important element of Dr. Karadzic’s claimapfparent authority was that
“the United Nations had expressly encouraged wgottx with Holbrooke and others to
find a solution to the problems in BosrfaThe Trial Chamber failed to consider the
evidence that Dr. Karadzic had marshaled showiagttie Security Council had
manifested that Holbrooke had the authority toascits behalf on Bosnian matters.

52. In September 1995, five days after Dr. Karadnnsummated an agreement
with Holbrooke that ended the siege of Sarajevoaarated UN bombing of Bosnian Serb
positions, the United Nations expressly signaleDrtoKaradzic and the rest of the world
that Holbrooke would have the authority to speakfiem. United Nations Secretary
General Boutros Boutros-Ghali informed the SecuCibwincil on 18 September 1995 that
he would be ready to delegate the UN role in tmmér Yugoslavia, to “allow all key
aspects of implementation to be placed with oth&rs.

53. Three days later, on 21 September 1995, eébarly Council itself sent the
same message in Resolution 1016 in which it calj@eh “member states involved in
promoting an overall peaceful settlement in theardp intensify their efforts.*°

54. On 8 December 1995, UN Secretary General Bsioutros-Ghali
addressed the opening session of the London cowfeen the implementation of the
Dayton agreements negotiated by Holbrooke. He tedlthe brilliant diplomacy that had
been seen at Dayton and paid tribute to the negatiavho had laid the foundation for
the breakthrough that had taken place there.” |eléged that “the United Nations would
do all it could to support the agreemefit.”

55. Even China, the only permanent member of theSdburity Council not

represented on the Contact Group, gave its exprggsort to Holbrooke’s efforts.

3 Annex B at para. 14

% Holbrooke,To End a WatModern Library 1998) at p. 175; Annex AB at pa2a.
“0 Annex AB at para. 24

“L UN Secretary General Report (13 December 1995)eAm\B at para. 37
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During the Security Council proceedings on 15 Ddueni995, the Chinese Ambassador
expressed his country’s support for the peace psite

56. On that same day, the Security Council paasedolution welcoming the
signing of the Dayton agreement the day beforespedifically urged “that all parties
should cooperate fully with all entities involvedthe implementation of the peace
settlement.” The resolution authorized membereStad “take all necessary measures to
assure compliance with the peace agreeniént.”

57. Dr. Karadzic highlighted all of these statetsen his motion, and affirmed
that “this sent an unmistakable message to Dr.dzicaand the others involved in the
Bosnia peace process that Holbrooke had full aityhand support from the United
Nations for his efforts*

58. The Trial Chamber made no mention of thesefestations in its decision
and gave no indication that it had considered ttwran it concluded that “the Accused
has failed to show that the UNSC acted in suchyasgao indicate that Holbrooke was
its authorized representative, with authority targimmunity for the most serious
international crimes?® Its failure to take these relevant consideratiats account
demonstrates that its analysis of Holbrooke'’s agpizauthority was flawetf.

(2) The Effect of the ICTY Indictment

59. The Trial Chamber also erred in failing to adasthat Holbrooke was in
Belgrade on 18 July 1996 to insist upon Dr. Karedziesignation as a direct result of
the ICTY indictment.

60. Holbrooke had inserted a provision in the Dayhgreement that:

No person who is serving a sentence imposed bintbeational
Tribunal for the Former Yugoslavia, and no peratio is under
indictment by the Tribunal and who has failed éonply with an
order to appear before the Tribunal, may staral @ndidate or hold
any appointive, elective, or other public officethe territory of
Bosnia and Herzegovirfa.

*2 UNSC Statement (15 December 1995); Annex AB ai.[29

3 UNSC Resolution 1031 (15 December 1995); Annexafpara. 40

*4 Annex AB at para. 38

“5 Impugned Decision at para. 69

* There may well be additional manifestations of N&ithority to Holbrooke. Dr. Karadzic's legal
advisor is scheduled to inspect the UN ArchiveNéw York on 28 July-1 August. Dr. Karadzic will
move to supplement this appeal with any additionaterial located during that inspection.

" Annex IV, Article 9, Annex AB at para. 28
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61. This was the sole basis upon which Dr. Ka@sizesignation was demanded.

62. Therefore, the negotiations were directlydidko the ICTY indictment. This
made it more likely that Holbrooke had the authlyoiat promise that Dr. Karadzic would
not be prosecuted by the ICTY. It was thus a @leonsideration in evaluating Dr.
Karadzic’s belief of Holbrooke’s apparent autharityre Trial Chamber erred in failing
to take into account the link between the ICTY pexings and the negotiations which
led to the Holbrooke Agreement

(3) The Threat of UN Sanctions

63. The ICTY indictment was one stick wielded bylltooke to obtain Dr.
Karadzic’s resignation. The other was the thréae-emposition of UN Security Council
sanctions against the Federal Republic of Yugoslavi

64. The Trial Chamber erred in failing to takeoiaccount the fact that it was the
UN Security Council sanctions that Holbrooke wasgss a weapon to force Dr.
Karadzic to resign, not only from his public offidaut from his party office, and to
withdraw completely from public life. The fact thdolbrooke purported to speak for the
UN Security Council in threatening the re-impositmf sanctions, made it more likely
that he also was speaking for the UN Security Cibwigen promising that Dr. Karadzic
would not be prosecuted by the Tribunal.

65. As Dr. Karadzic had pointed out in his motithre United States planned to
use the existing UN Security Council sanctiongssiiajor bargaining chip, offering
suspension of the sanctions after an agreemenidtthe war had been signed and
complete lifting of sanctions once the agreemedttreen implemented.

66. Holbrooke recognized that the United Natisaisctions against Serbia were
always a central issué* He wrote:

Milosevic hated the sanctions. They really histdountry and he
wanted them lifted... The decision to take a hard bn sanctions

proved correct, had we not done so we would hageib the negotiations
with almost no bargaining chip8.

“8 lvo H. DaalderGetting to Dayton: The Making of America’s Bosnii€/ Brookings Institution 2000 at
p. 113; Annex AB, para. 8

“9Holbrooke, To End a WafModern Library 1998) at p. 87

** Holbrooke,To End a WafModern Library 1998) at p. 88; Annex AB at par@. 1
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67. In early June 1996, Holbrooke wrote to Presiddinton that the peace
process would fail unless Karadzic did not contitughwart the Dayton powers. He
wrote:

History is replete with examples of small issweding to the

unraveling of larger ones. The question of Radd<aradzic is

such an issue...Our goal should be Karadzic’'s remagaonly

from his presidential post, but from power...We werotto

Dayton the ability to re-impose sanctions if nsegg. This is

our strongest remaining leverage...I would suggeakiddvic to

be given a clear messate.

68. When he met President Milosevic in Belgradereethe 18 July 1996
meeting, Holbrooke expressly threatened UN Sec@iyncil sanctions if they failed to
reach an agreement to get Karadzic “out of powdraar of the country®?

69. In his press conference announcing the Hoka@mreement on 19 July
1996, Holbrooke himself cited the sanctions asagop the agreement was signed by the
Bosnian Serb3’

70. In his letter to Milosevic after the meetiitplbrooke made it clear he was
speaking for more than just the US: “Pale must tstdad that we (the United States,
NATO, Frowick) will be prepared to take whateveti@c is required to get Pale back on
course. This might include sanctions resumptictipa by Ambassador Frowick, action
by NATO, or other deeds to be determined at the tfth

71. Holbrooke’s use of UN Security Council sanatidghroughout the
negotiations leading to the agreement was an irmapbelement in determining whether
Dr. Karadzic reasonably believed that Holbrooke thedapparent authority of the
Security Council. The Trial Chamber erred in failito take Holbrooke’s threat of
Security Council sanctions into account.

(4) The Contact Group
72. The Contact Group was comprised of represepetabf all of the permanent

members of the Security Council except China.ldsely followed the Bosnian peace

*1 Holbrooke,To End a WatModern Library 1998) at p. 340; Annex AB at p&f.

2 Holbrooke,To End a WatModern Library 1998) at p. 341-42; Annex AB at@ab4

>3 Response of the United States of America to thes&dés Motion to Subpoena Lt. Gen. Douglas Lute
and Colonel John Feeley(R€P5 June 2009), Exhibit C, at para. 15

** Response of the United States of America to thaskdés Motion to Subpoena Lt. Gen. Douglas Lute
and Colonel John Feeley(R€B5 June 2009), Exhibit H
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negotiations being led by the United States ankciely reported the results of those
efforts to the Security Counci.

73. At a 10 July 1996 meeting of Contact Groupondon , there was
considerable discussion of the “Karadzic issueftethat meeting, the US government
pressed Holbrooke back into its service to resuimedhe as negotiator and see if he
could get Dr. Karadzic removéd.

74. The fact that Holbrooke’s mission was undextain connection with the
Contact Group made it more likely that he was gctwth the authority of the Security
Council, as both groups had essentially the sammlrass.

75. The Trial Chamber erred in failing to takeoiatcount the fact that
Holbrooke’s mission to negotiate Dr. Karadzic'sigeation was coordinated with the
Contact Group, thus re-enforcing the close conaedietween his activities and the

members of the Security Council.

(D)  The Trial Chamber Erred in Giving Insufficient
Weight to Relevant Considerations

(2) Security Council Ratifications of Holbrooke Pomises

76. In his motion, Dr. Karadzic highlighted the teat of Holbrooke promises
followed by Security Council resolutions which medkthe Bosnia peace negotiations,
and cited this as a prime reason why he believadHblbrooke had the apparent
authority of the Security Council to promise thatwould not be prosecuted at the
Tribunal.

77. He pointed out that on 7 November 1995, ukti#brooke’s leadership, the
participants at Dayton agreed to lift UN sanctionsheating fuel for the Federal
Republic of Yugoslavid’ The United Nations Security Council dutifullytéfi the
sanctions a week later, saying that:

The Committee hopes that such a decision woulititéde the ongoing
proximity peace talks among the parties to thdlmbmn the former

%5 See, for example, Security Council documents $51780 (8 September 1995); S/1195/920 (3
November 1995); and S/1996/220 (26 March 1996)

%0 Bildt, Peace Journeyat p. 237; Annex AB at para. 52

> Holbrooke, To End a WafModern Library 1998) at p. 252
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Yugoslavia and others®

78. He pointed out that the Dayton Agreement rgashed on 21 November
1995. Holbrooke had promised that the arms embaogdd be modified if an
agreement was reached. On the very next day, nitedUNations Security Council voted
to modify the arms embargd.

79. He pointed out that Holbrooke had promised ttie sanctions against the
Federal Republic of Yugoslavia would be suspentfiad agreement was reached. On
the very next day, the United Nations Security Guluroted to suspend the sanctidfis.

80. He pointed out that Holbrooke had promised i UN would maintain a
military presence in Bosnia until the end of Jagu#96, at which time that role would
be assumed by NATO. On 30 November 1995, the Umii&tions Security Council
dutifully voted to extend UNPROFOR'’s mandate uBlilJanuary 1996 and to ensure the
orderly transition of the military mission to NAT®.

81. He pointed out that Holbrooke had promiseldatton that the military
presence in Bosnia would be maintained by an mtstabilization force run by NATO.
In a resolution on 15 December 1995, the Unitedddatdutifully urged all member
States to cooperate with the stabilization féfce.

82. He pointed out that Holbrooke had promiseldatton that the civilian
administration would not be run by the United Nasidout by a newly created Office of
High Representative. In its resolution, the Seg@ouncil dutifully endorsed the Office
of High Representativ¥.

83. He pointed out that Holbrooke had promiseldaatton that the civilian police
force would be under the control of the United Niasi. On 21 December 1995, the
Security Council dutifully passed a resolution tirgathe United Nations civilian police
force in Bosni&*

8 UN Security Council statement of 14 November 1995
*9 UNSC Resolution 1021 (22 November 1995)
9 UNSC Resolution 1022 (22 November 1995)
1 UNSC Resolution 1026 (30 November 1995)
2 UNSC Resolution 1031 (15 December 1995)
83 UNSC Resolution 1031 (15 December 1995)
4 UNSC Resolution 1035 (21 December 1995)
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84. The Trial Chamber disregarded the pattern dbtdoke promises followed
by Security Council ratifications which marked Besnia peace negotiations. It found
that:

The fact that Holbrooke’s promises were later ienpénted by the
UNSC *“does not indicate a consistency of beha¥iat would justify
the notion of apparent authority.” Rather itmsiadication of a
case-by-case approach to different negotiatidite acceptance of
deals to end hostilities in the region does ndiciate the UNSC was
somehow bound to accept a subsequent immunity’teal

85. In so finding, the Trial Chamber departed fiitgrprofessed approach of
accepting the assertions of Dr. Karadzic as trugsso avoid holding an evidentiary
hearing. Dr. Karadzic had unequivocally stated:tha

| was aware that during negotiations over Bosmmahich Holbrooke
had been involved since 1995, whenever he had mademise to us,

it had been fulfilled. When those promises hawived action by the
United Nations Security Council, that action séolfowed. Indeed, the
United Nations had expressly encouraged us to watkHolbrooke and
others to find a solution to the problems in Baghi

86. It was also noted in his motion that:

Dr. Karadzic had seen how Holbrooke had negotiatiéu Croatia on
behalf of the United Nations Security Council imtdh 1995. Holbrooke
had traveled to Zagreb after the Croatian goventrnad insisted that
UN forces in its country be replaced with troopsi NATO or the
European Uniofi’ Holbrooke was publicly said to be leading thekff
to keep the U.N. forces in plaf& Holbrooke testified before the U.S.
Congress in March 1995 that “it should be posdibleeconfigure the
U.N. presence in Croatia to satisfy the most irtgodrlegitimate
concerns of the Croats and Serbs while keepirtlg ¥ath the relevant
U.N. Security council resolution§*And, it happened—when Holbrooke
made an agreement with Croatian President Frdinclgnan, the

United Nations Security Council promptly passedsolution
reconfiguring the peacekeeping operation in Ceoatiaccordance with
that agreemerff.

% Impugned Decision at para 73

% Annex B at para. 14

67 Alan Cowell, U.S. Envoy Calls, but Croatia SeeritaFon U.N. Ouster, 7 March 1995, The New York
Times, 10; Annex AB at para 4

% James O Jackson, Dancing at the brink, 20 MaréB,1Bime, 55, Volume 145; Issue 11; Annex AB at
para. 4

% william Scally, U.S. cautiously optimistic on Ctacrisis. 9 March 1995, Reuters News; Annex AB at
para. 4

© UNSC Resolution 982 (31 March 1995): Annex AB atap 4

No. IT-95-5/18-AR73.4



87. By finding no connection between these evantsthe belief of the accused
that Holbrooke had the apparent authority of the &#durity Council, the Trial Chamber
found a reason to reject Dr. Karadzic’s assertwitisout holding an evidentiary hearing.
Had these matters been put to Dr. Karadzic at ateetiary hearing, he could have
explained the effect of the previous Security Calleations on his belief that Holbrooke
had the apparent authority to promise that he woatde prosecuted at the Tribunal.

88. The Trial Chamber’s summary dismissal of &thts evidence tending to
indicate Holbrooke’s apparent authority indicatest it gave insufficient weight to this
highly relevant consideration, and therefore emefdiling to hold an evidentiary hearing
and in its conclusions on apparent authority.

(E)  The Trial Chamber Erred as to the

Facts Upon Which it Based its Decision

(1) The Belief of those at the Meeting

89. The Trial Chamber, in rejecting the claim opagent authority, found that Dr.
Karadzic’s “own associates also had doubts abollirbloke’s involvement and
willingness to keep his side of the de&.This was simply wrong.

90. In his statement which accompanied the motomcilo Krajisnik, who
attended the meeting and negotiated on behalf oK&nadzic, declared that

I understood Richard Holbrooke to be acting a theeting as
a representative of the international communi#plbrooke
had come to the meeting after consulting in Sacayath High
Representative for Bosnia Carl Bildt, who alsorespnted the
international community?

In the past, Holbrooke had acted on behalf ofriternational
community in connection with the Dayton Peace A&grent,
both before its conclusion and after on its immatation. |
considered the topic of the meeting of 18 JulyGl&@Bbe
directly related to the implementation of the layPeace
Agreement, specifically the upcoming election8asnia’>

" Impugned Decision at para 71
2 Krajisnik declaration, Annex D, at para. 4
3 Krajisnik declaration, Annex D, at para. 6
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Holbrooke had orally promised that we would haue @vn
entity and we would get the name “Republika SrjsKdis
promise was fulfilled. | had no reason to belidvat
Holbrooke’s oral promise concerning Karadzic ame Hague
would not also be fulfilled?

None of the negotiators on the Serbian side hgdlanbt that
Holbrooke had the authority to make such a proffise

91. The Trial Chamber, to avoid holding an evidegthearing, claimed that it
was accepting the facts presented in Dr. Karadmmogon as true. If that was the case,
its finding that his associates doubted Holbrookeithority and ability to enter into the
agreement was erroneous in light of Mr. Krajisniktatement.

92. Had it held an evidentiary hearing, the issinehether any doubts existed as
to Holbrooke’s authority could have been put to Kirajisnik, as well as the other
representative of Republika Srpska who attendednieting, Alexa Buha, who also
submitted a statement in support of Dr. Karadziettion®

93. The Trial Chamber erred in concluding thatiaradzic’s associates doubted
the apparent authority of Richard Holbrooke.

(2) Holbrooke as Private Citizen

94. The Trial Chamber also erred in its findingttha Karadzic’s “reliance on
Holbrooke on the basis on Holbrooke’s earlier ineohent in Dayton is even more
guestionable considering that Holbrooke had resigrom the Department of State
following Dayton and had not been involved in Basninatters since, until July 1996.”

95. This is yet another example of the Trial Charigbclaiming on one hand to
accept all of Dr. Karadzic’s assertions as trud, then discounting those assertions when
drawing its conclusions. Dr. Karadzic had statedquivocally that “I had no doubt that
Holbrooke had the authority to make such an agreeara | relied upon it™

96. In addition, the Trial Chamber got the factsng. As Holbrooke points out

in his book, although he resigned his full-timeipos as Assistant Secretary of State in

" Krajisnik declaration, Annex D, at para. 14
5 Krajisnik declaration, Annex D, at para. 15
S Annex E

" Impugned Decision at para 71

8 Annex B at para. 15
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February 1996, he immediately signed papers aspaidi advisor to the Secretary of
State’”® U.S. Ambassador Madeline Albright referred to htobke as United States
“Special Envoy” when reporting on the Holbrooke égment during her 23 July 1996
briefing to the Security Coundlf. Therefore, Holbrooke was not acting as a private
citizen when he entered into the agreement.

97. The Trial Chamber also erred when statingwdibrooke had not been
involved in Bosnian matters since his resignati®ssistant Secretary of State. In fact,
Holbrooke had continued to be involved in Bosniaattars, meeting with High
Representative Carl Bildt and U.S. Secretary oeDeé William Perry on or about 24
May 1996 in Toront¥ and writing a letter to President Clinton in ealyne 1996 calling
for the removal of Dr. Karadzf&.

98. Had the Trial Chamber held an evidentiary ingathese matters could have
been brought forward, and the status of Mr. Holkeoand its effect upon his apparent
authority put to Dr. Karadzic. Dr. Karadzic colldve explained, if given the
opportunity, that Holbrooke’s status as a Specamidy, as opposed to Assistant
Secretary of State, had no effect on his percephianHolbrooke continued to act with
the apparent authority of the Security Council.

99. Therefore, the Trial Chamber erred in conclgdhat Mr. Holbrooke had
resigned and had not been involved in Boshian msasiace.

(F)  Abuse of Process and a Third Party

100. The Trial Chamber, in rejecting Dr. Karadgialternative claim of abuse of
process, held that Dr. Karadzic had failed to skimat any abuse of process had taken
place, as Holbrooke was “a third party, unconnettatie Tribunal, promising immunity
years before the Accused’s transfer to the Triht#al

101. The Trial Chamber relied on two principal m@&s of law in articulating the

relevant legal test: the decision of Appeals Chambéhe ICTR inProsecutor v.

" Holbrooke,To End a Waat p. 334

8 Response of the United States of America to thes&dés Motion to Subpoena Lt. Gen. Douglas Lute
and Colonel John Feeley(R€P5 June 2009), Exhibit E, at para. 1

81 Bildt, Peace Journewgt p. 226

8 Holbrooke, To End a Waat p. 339-340; Annex AB at para. 50

8 Impugned Decision at para. 84
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Barayagwiz&'and the decision of a Trial Chamber of the ICTYhosecutor v.

Nikoli¢.2®> Following theNikolic decision, the Trial Chamber improperly concludteat t
there were two different standards for abuse ofggs—one for Tribunal actors and one
for non-Tribunal actors. This conclusion is notgedy supported by either the Appeals
Chamber’s jurisprudence. Nor is it consistent waittolistic interpretation of the
Tribunal’s Statute or by the nature of internatianaunals.

102. TheBarayagwizadecision makes it plain and explicit that in coesidg
whether misconduct amounts to an abuse of prottessirrelevant” whether or not the
conduct was attributable to the Tribunal. In thempg paragraph of its discussion of the
law of abuse of process, the Appeals Chamber cmitltiave been clearer:

First and foremost, this analysis [of abuse of pss¢ focuses on the alleged
violations of the Appellant’s rights and is notrparily concerned with the entity
responsible for the alleged violation(8)s will be discussed, it is clear that there
are overlapping areas of responsibility betweerthihee organs of the Tribunal
and as a result, it is conceivable that more thenavgan could be responsible for
the violations of the Appellant’s rights. Howeveven if fault is shared between
the three organs of the Tribunal—or is the residhe actions of a third party
such as Cameroon—it would undermine the integfityre judicial process to
proceed. Furthermore, it would be unfair for thegpAllant to stand trial on these
charges if his rights were egregiously violatedug,tunder the abuse of process
doctrine, it is irrelevant which entity or entitiere responsible for the alleged
violations of the Appellant’s righf€ (emphasis added)

103. In most of its discussion of abuse of procewsNikoli¢ Trial Chamber
relies heavily orBarayagwizaHowever, it created, on its own, two separatedsiais
for abuse of process--one for conduct attribut&blie Tribunal and one for conduct
attributable to third parties. For the lattetjrtited the relevant conduct to an extremely
narrow range of misconduct in which the Accusedbieen “seriously mistreated” akin
to “inhuman, cruel or degrading treatment, or tat(i’

104. TheBarayagwizaAppeals Chamber never purported to exclude thirtlypa
conduct from scrutiny under the abuse of processide or to limit such scrutiny only

to extreme cases of severe physical mistreatmeottoire. Indeed, it based its own

8 pProsecutor v. Barayagwiz&lo. ICTR-97-19-AR72Decision(3 November 1999).

8 Prosecutor v. Nikoli, No. 1T-94-2-PT,Decision on Defence Motion Challenging the Exeraie
Jurisdiction by the Tribunal9 October 2002)

% prosecutor v. Barayagwiz&o. ICTR-97-19-AR72Decision(3 November 1999) at para. 73
8Prosecutor v. Nikodi, No. IT-94-2-PT|d at para. 114.
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abuse of process finding partly on delay attribletab Cameroofi® there were no
allegations that Barayagwiza had been physicaltgnbd in any way. As such, the
Nikoli¢ Trial Chamber erred in concluding that misconduastrbe attributable to the
Tribunal before it can be considered under the annabuse of process doctrine. It also
erred in holding that third-party misconduct catydre considered under a residual
category of abuse of process that requires sevsigqal mistreatment akin to torture.
The Trial Chamber in the present case likewisedameadopting the same approach.

105. In the decision, the Trial Chamber never priypconsidered Dr. Karadzic’'s
claims under the core of the abuse of processidectit focused almost entirely on
distinguishing the misconduct on the basis of tomtit is attributable. As a result of this
approach, it never considered the overall impath@imisconduct on Dr. Karadzic or on
the ICTY. Instead, the doctrine of abuse of proeesse designed to broadly protect the
administration of justice — was truncated intorapde question of whether the Accused
had been tortured or severely mistreated by a-{hartly.

106. The Trial Chamber’s restrictive approach eoning violations by third
parties is also contrary to both a holistic readihthe Statute and the nature of
international tribunals.

106. Indeed, the Special Court for Sierra Leorserhade clear the doctrine of
abuse of process was never intended to play aftumes role to the protections of the
rights of the accused already found in the StaRigher, it provides “additional” or
“further” protections than those provided for iret8tatute:

...Judges exercise their inherent powers to cortteptocess and procedures,
including any abuse thereof, and which permit theti@s to bring abuse of
process motions as a right deriving from commonpagcedent. The rationale
behind providing an additional ba$@ bringing preliminary motions in the
Rules of the Special Court is primarily to enhaand further protedhe rights of
the accuse&(emphasis added)

107. Only an approach to abuse of process whigloe@rs the Tribunal to
scrutinize the conduct of all actors for their iropan the rights of the Accused or the

court’s sense of justice would provide this “adsh@l” or “further” protection. Indeed,

8 prosecutor v. Barayagwiz&o. ICTR-97-19-AR72Decision(3 November 1999) at para. 85.
8prosecutor v. Brima et aNo. SCSL-04-16-PTWritten Reasons for the Trial Chamber’s Oral Dewisi
on the Defence Motion on Abuse of Process dueftiogement of Principles dflullum Crimen Sine Lege
and Non-Retroactivity as to Several Couf®% March 2004) at para. 26.
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the abuse of process doctrine has traditionally lzefail-safe or residual remedy. Where
serious misconduct has occurred (regardless ohtmwit is attributable and regardless
of whether it is caught by other constitutionalistary protections), the doctrine
empowers the judges to ask whetberthe wholet would contravene the Court’s sense
of justice to proceed in light of it. This approatbllowed by the ICTR and the SCSL,
results in a more logical and holistic interpreiatof the Statute — complementing, rather
than duplicating, the rights already guarantedti¢cAccused therein.

108. Further support for adopting the ICTR and BE€&beral approach to the
abuse of process doctrine can be drawn from theeaf international tribunals as
decentralized structures whose creation of lawestigation, enforcement and
adjudication is often shared by unrelated actors.

109. Within national jurisdictions, it will almostways be a single state authority
which creates the criminal law, investigates amdsts individuals for breaches of it, and
establishes the courts in which to hear the crihdase. It is also the same state authority
which is represented by the prosecution that pidsaeth the case. In these
circumstances, it will be exceedingly rare for atbaunrelated to the state to be involved
in the law enforcement and adjudication. As sutis, perhaps rational for an abuse of
process doctrine operating in this context to Ipoknarily or solely to misconduct
attributable to the state — reserving only an exti@ary or residual category for abusive
misconduct attributable to other unrelated actors.

110. The exact opposite is true of internatioriblinals. These are highly
decentralized institutions. Only the actors whiokate the criminal law (the UNSC) and
which hear and prosecute cases for breachestbeiflfibunal/OTP) are exclusively
related to the central authority (the UN). As thiéiinal itself frequently points out, “the
International Tribunal has no enforcement armobitn — it lacks a police forcé”As
such, it is entirely dependent on a diverse rarigetors to fill this critical role. A whole
host of states, inter-state organizations andnatenal agencies — as well as diplomats,
special envoys, local authorities, and militarygeemel, — routinely fill the key roles of

investigating crimes, sharing intelligence, anesting and transferring suspects. This

% Prosecutor v. Simic et aNo. IT-95-9,Decision on Motion for Judicial Assistance to bewded by
SFOR and Other(18 October 2000) at para. 46.
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involvement may be formal or informal, and it maycor with or even without the
Tribunal’s knowledgé*

111. Where so many diverse actors may be invalvedeating, enforcing and
adjudicating international criminal law — someting@en without one another’s
knowledge or consent — it is essential that theramcof abuse of process in this setting
not be applied in a restrictive or technical manieteed, the Special Court for Sierra
Leone has stressed that a key aspect of abuseasgsris the “doctrine’s flexibility’® A
Court operating in these circumstances must haliecaetionary authority to look atl
the events that have led to the proceedings aridalgegardless of whom they are
attributable, whethewn the wholehey breach the Accused’s rights or contravene the
Court’s sense of justice.

112. Therefore, it is respectfully contended tha Trial Chamber erred in
employing a dual standard for abuse of processnslalepending on the status of the
perpetrator of the misconduct and his/her connedtidhe Tribunal.

Conclusion

113. The existence and effect of the Holbrooke Agrent presents a host of
complex factual and legal disputes. The Trial Cbantried to bang a square peg into a
round hole by deciding the issues without holdingegidentiary hearing. As
demonstrated above, it failed to accept the asssrof Dr. Karadzic as true, as it
professed it would do, it took into account irrelat considerations, failed to take
relevant considerations into account or give thdegaate weight, and committed errors
of fact. It also applied an unduly restrictiverstard to abuse of process claims involving
persons not directly connected to the Tribunal.

114. The Appeals Chamber is respectfully requesteeverse the Trial
Chamber’s decision and to remand the matter fapopgy evidentiary hearing, applying a

proper standard for evaluating Dr. Karadzic’s ckaim

% In Nikoli¢ for instance, the Trial Chamber concluded that SE@&the OTP had no knowledge of the
unknown individuals who devised and executed aioghplan to kidnap the accused from the then-
Federal Republic of Yugoslavia solely for the pupof delivering him to SFOR forces in BiH for tséar
to the Tribunal.

9Prosecutor v. Brima et aNo. SCSL-04-16-PTid. at para. 24.
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