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1. Dr. Radovan Karadzic respectfully moves the Trial Chamber for an order
directing the Registrar to provide him with adequate facilities for his defence and equality
of arms with the prosecution by (1) authorizing him to have the services of legal
associates who have sufficiént experience and qualifications to provide high-level
assistance to him, and (2) remunerating those legal agsociates accordingly. He suggests
that the Trial Chamber take such measures as part of its duty to ensure the proper
administration of justice.

9 Dr. Karadzic wants a fair trial in which he can defend himself on the merits of
his case. He has shown that he conducts himself competently and politely, and in
accordance with the Tribunal’s rules. He is prepared to be reasonable, succinct, and
respectful in the pretrial motions that he files, his interventions in the courtroom, and in
his conduct towards all partjes and witnesses. While he insists on self-representation, he
recognizes that to defend himself professionally, he needs assistance from legal
professionals. |

3. Furnishing Dr. Karadzic with adequate facilities for his defence is not only in
his interest, but is in the interest of the Trial Chamber and international criminal justice.
It will allow the Tribunal toidemonstrate that it can both do justice and uphold an accused
person’s right to dignified self-representation. The Registrar’s refusal to provide Dr.
Karadzic with anything more than support staff frustrates both goals and makes a fair trial
at this Tribunal impossible.l, |
Statement of Facts

4. On 29 September 2008, the accused requested the Tribunal to provide funding
for his self-represented defence. He stated that:

There are likely to be many unique legal issues arising in my case,
such as the impact of the promise made to me in 1996. I need top
people to help me research the jurisprudence, using sources to which
as a detained person, I do not have access, and to give me advice on
the complex legal raﬁniﬁcations and procedure in raising these issues.

1 also need experienced lawyers who can help me obtain documentation
and interview high level witnesses so that I can substantiate my claims.

The Trial Chamber Has urged me to compose a team of highly

! For a criticism of the Registrar’silposition on legal aid for selfirepresented accused, see Zahar, Legal 4id,
Self-Representation, and the Crisis at The Hague Tribunal, 19 Criminal Law Forum 241 (2008)
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experienced and competent persons from both legal systems. I strongly
agree that I need the advice and support of such lawyers in order to confront
the vast legal and fagtual challenges which exist in my case. I cannot

get such persons to work for 15 or 25 Euros per hour. Therefore, it is
absolutely essential that the lawyers advising me be compensated at the
same Tate as those appearing as amicus curiae to assist the Chamber and
those appointed to represent other accused.”

5. On 16 October 2:008, Dr. Karadzic received a letter from Mr. Martin Petrov,
Head of Office for Legal Aid and Detention Matters. Mr. Petrov informed him that the
Registrar had assigned one of the persons he requested, Peter Robinson, as a legal advisor
to him. However, he stated that:

Since work typically performed by defence counsel is to be
done by the self-represented accused himself, legal associates
assigned to assist him perform tasks typically carried out

by defence support staff. Accordingly, the Remuneration
Scheme provides that persons assigned to assist an indigent
self-represented accused shall be remunerated at the hourly
rates for support staff...?

- 6.0n 21 October 2008, Dr. Karadzic appealed this decision to the Registrar
himself. Dr, Karadzic stated that:

This decision will not allow me to have adequate facilities for my
defence. My case is extremely complex, both factually and legally.

1 require legal advice from persons with extensive experience

in international criminal law and with the procedures at this Tribunal,
and with access to legal materials and research tools not available to
me. Since I am detained, I need experienced advisors who can have
high level contacts with people possessing important information
necessary for my defence. I cannot obtain this level of advice when
you are only willing to pay someone at the rate a law firm pays its
secretaries. '

7. In his accompanying lstter to the Registry, Dr. Karadzic’s Legal Advisor, Peter
Robinson, provided speciﬁc;details of work which was needed to be performed on behalf

of Dr. Karadzic that required experience and expertise well beyond that of support staff.

These included the complex legal issues surrounding the agreement that Dr. Karadzic not

2 A copy of this lefter is attached as Annex “A”
3 A copy of this letter is attached ds Annex “B”.
* A copy of this letter is attached as Annex “C.
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be prosecuted at the ICTY made by U.S. Ambassador Richard Holbrooke, joint criminal
enterprise, and use of Rule 54 bis to obtain documents from States, as well as the need for
fact interviews with high level witnesses such as U.S. Secretaries of State and Contact
Group Ministers.’ |

8. On 14 November: 2008, the Registrar denied Dr. Karadzic’s request. While
agreeing that “the case is irery complex from a factual and legal point of view”, he
concluded that this could be addressed by providing additional support staff. He refused
to authorize a higher remmumeration rate for persons with the legal expertise and
experience greater than that %of support staff, saying that such rates were applicable only
to persons providing assistahce in cases where the accused was represented by counsel
(i.e. co-counsel, legal consultants). The Registrar also suggested that standby counsel or
amicus curiae could performl"these functions in the case of a self-represented accused.®

9. Because this decision directly impacts Dr. Karadzic® right to a fair trial, he
requests that the Trial Chamber consider the matter in light of his statutory rights to
adequate facilities for his ﬁefence and equality of arms, and in light of the Trial
Chamber’s duty to ensure thé proper administration of justice.7
Argument |

10. In the Krajisnik case, the Appeals Chamber held that an accused who decides
to represent himself is not. entitled to legal assistance under Article 21(4)(d) of the
Statute.® However, it recogn;ized that a self-represented accused was entitled to adequate

“facilities” under Article 21(#)(b) of the Statute.’

5 A copy of this letter is attached as Annex “D”,

§ A copy of this letter is attached as Annex “E”. '

7 Prosecuior v Seselj, No. 1T-03-67-PT, Decision on Appeals Against Decisions of the Registrar of 4
January 2007 and 9 February 2007 (25 April 2007) at para. 12; Prosecutor v Seselj, No. IT-03-67-PT,
Decision on Appeal Against Registry Decision of 19 December 2006 (12 March 2007) at para. 6;
Prosecutor v Krajisnik, No, IT-00-39-A, Decision on Motion Seeking Review of the Decisions of the
Registry Relating to the Assignment of Counsel (29 January 2007) at fn. 11; Prosecutor v Seselj, No, IT-03-
67-AR73.3, Decision on Appeal Against Trial Chamber Decision on Assignment of Counsel (20 October
2006) at para, 16; Prosecutor v Blagojevic, No. IT-02-60-AR73.4, Public and Redacted Reasons for
Decision on Appeal by Vidoje Blagojevic 1o Replace His Defence Team (7 November 2003) at para. 7;
Prosecutor v Milutinovic et al, No: IT-99-37-AR73.2, Decision on Interlocutory Appeal on Motion for
Additional Funds (13 November 2003) at paras. 23-24; Proseculor v Knezevic, No. 1T-95-4-PT, Decision
on Accused’s Request for Review qf Registrar’s Decision as to Assignment of Counsel (6 September 2002)
¢ prosecutor v Krafisnik, No. IT-00-39-A, Decision on Krajisnik Request and on Prosecution Motion (11
September 2007) at para. 41 )

% Prosecutor v Krajisnik, No. IT-00-39-A, Decision on Krajisnik Request and on Prosecution Motion (11
September 2007) at para. 42. ‘
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11, In defining those “facilities”, the Appeals Chamber said:

To the extent that the Registry requires or encourages indigent

self-represented accused to coordinate their defences through

designated legal assdciates, it is appropriate for the Tribunal

to provide some funding for such associates. Such funding

should not be comparable to that paid to counsel for

represented accused (particularly since work such as the drafting

of written filings should be considered the responsibility of the

self-represented accused), but nonetheless should adequately

reimburse the legal associates for their coordinating work and

for related legal consultation...(emphasis added)

12. Shortly after that decision, the Registrar promulgated his Remuneration
Scheme for Persons Assisting Indigent Self Represented Accused (30 September 2007),
which purported to implement the Appeals Chamber decision. The Registrar included
the following provision:  :

The defence team members assigned by the Registrar shall be

remunerated at the hourly rates for support staff .. 10
These gnidelines have never before been the subject of judicial review. Thus Dr.
Karadzic’s request to this Trial Chamber creates an issue of first impression.

13. In Dr. Karadzic’s case, the Registrar has inflexibly applied these guidelines to
prohibit payments of more than 25 Euros to persons who are needed to perform legal
functions on Dr. Karadzic’s defence team which are clearly more specialized and
complicated than the functions of support staff.

14. Dr. Karadzic respectfully contends that the Registrar has misapplied the
holding of the Appeals Chamber in Krajisnik in such a way as to deny Dr. Karadzic
adequate facilities for his defence.

15. The Appeals Chahlber in Krajisnik recognized that provision of adequate
facilitics to a self-represented accused under Article 21(4)(b) included “legal
consulation”, and that the Registry was required to “adequately” reimburse those

providing such services to a kelf.represented accused. Unfortunately, by categorically

prohibiting payments to legal associates above the level of support staff, the Registrar has

1° Para 3.4. These rates are from ]35-25 Euros per hour,
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created a scheme whereby an accused cannot obtain legal consultation to which he is
entitled under Article 21(4)(;”b).11

16. The Registrar ﬁas misinterpreted the Appeals Chamber’s statement in its
Krajisnik decision that “funding should not be comparable to that paid to counsel for
represented accused.” That funding, 97 Euros per hour, refers to lead counsel—a
position occupied by the aqcused when he chooses to represent himself. The Krajisnik
decision does not prohibit ﬁimding at the same level as a legal consultant or co-counsel to
a represented accused, 71 Euros per hour, when a person of similar qualifications and
experience provides those sﬁme services to a self-represented accused. That is all that Dr.
Karadzic is asking for.

17. Nothing in the :Krajz'sm'k Appeals Chamber decision said that the persons
providing “legal consultatidn” must be paid like support staff. If the Appeals Chamber
had’ intended to equate “iegal associates™, i.e. trained lawyers who provide legal
consultation, with support sgtaff such as “legal assistants”, it would have used the latter
term. Indeed, by insistiﬁg that a self-represented accused has the right to legal
consultation, a service that Elas never been provided by Registrar-appointed support staff,
the Appeals Chamber clearliy did not intend for the Registrar to treat legal associates and
support staff as equivalent,

18. The Registrar’s';compensation system for a person represented by counsel
recognizes that a lead counsi;el in a complex and fast moving case at this Tribunal cannot
do the job with only a support staff. It provides for the appointment of a co-counsel who
can share the burden of legé] submissions and trial preparation at the pre-trial stage, and

the in-court work during trial.”? It also provides for the appointment of a legal consultant

" The Registrar also inflexibly refused to reduce the number of allocated hours to compensate for the
higher rate, demonstrating that it is inflexibly applying its guidelines regardless of the fact that no
additional cost would be incurred; Under its own legal aid scheme, defence teams are allowed to set their
own salaries for support staff within the lump sum allotted.

2 Directive on Assignment of ‘Defence Counsel, Atticle 16(C). The appointment a co-counsel was
considered so essential to the acqused’s Tight to a fair and expeditious trial that the Trial Chamber in the
Popovic et al case found it necessary to overrule the Registrar’s decision when it refused to appoint a co-
counsel who did not speak one of the working languages of the Tribunal. Prosecutor v Popovic et al, No.
YT-05-88-T, Decision on Third Request for Review of the Registry Decision on the Assignment of Co-
Counsel for Radivoje Militec (20 February 2007)
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who can provide advice andi high-level legal expertise to the lead counsel during the pre-
trial and trial phases of a casib.“’

19. In the Prlic case,é the Appeals Chamber held that the determination of whether
an accused’s right to adequaite facilities is violated depends on the totality of the measures
taken.’®. The Registrar’s co:inpensation scheme, and its decision in Dr. Karadzic’s case
pursuant to that scheme, stdiips a self-represented accused of the facilities deemed to be

necessary when defending a' case at this Tribunal. By requiring him to go it alone, aided

only by a support staff, the%scheme makes it virtually impossible for any single person,

attempting to represent himgelf in a trial at this Tribunal, to defend himself adequately
and professionally. Thus, sielf—representation at the Tribunal is reduced to an illusion—
granted under conditions in ;which it cannot effectively be exercised and then taken away
when the accused collapses i’rom the burdens of doing the impossible.

20. The Registrar ha$ failed to account for the vast differences bctween an appeal,
as in the Krajisnik decmlom and a trial, where the accused faces the heavy demands of
conceiving, researching, and: drafting preliminary motions, dealing with complex pre-trial
procedures for shortening ’T;he trial, such as judicial notice and admission of written
statements and testimony, Ij:pasten'ng massive amounts of factual material, carrying out
field investigation invo]viné high-level witnesses, and the frenetic pace of in-court trial
proceedings at the ICTY. |

21. Dr. Karadzic’s c¢se provides an- opportumty for the Tribunal to ]eam from the
lessons of the Milosevic ar:ild Seselj cases, and not to repeat them. Jeopardlzmg Dr.
Karadzic’s health by puttingi him through an exhausting trial without adequate facilities is
-not in the interest of either t:he Tribunal or Dr. Karadzic. All Dr. Karadzic is asking for is
the opportunity to defend hilénself in a reasonable way, with reasonable resources.

22. Dr. Karadzic notd;as that in other cases involving self-represented accused, such
as the Milosevic and Krajiinik cases, the Trial or Appeals Chamber did not recruit or
remunerate lawyers as sup%mrt staff when it decided such personnel were needed to
protect the rights of the acpused On the contrary, in the Milosevic trial, three highly

experienced lawyers were| appointed to serve as amicus curiae and were paid

13 Directive on Assignment of Defence Counsel, Article 16(E), 23 (B)iii)
14 prosecutor v Priic et al, No. 1T304-74-AR73 .9, Decision on Slobodan Praljak’s Appeal Against the Trial
- Chamber’s Decision of 16 May 2008 on Translation of Documents (4 September 2008} at para. 26
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accordingly. If facilities 01‘f three lawyers paid at rates higher than support staff were
needed to advise 2 Chambeli* on issues which should be raised and argued by the accused,
why are such facilities not also needed to advise an accused so that he may raise and
argue those issues himself‘?% There is no logical reason for the Trial Chamber adequately
remunerating experienced ﬂawyers for advising it as amicus curiae, while denying the
same level of remuneration ;Efor experienced lawyers directly advising the accused.

23. Itis no answer for the Registrar to say that by choosing to represent himself,
an accused agrees that he ngll not have adequate facilities for his defence. The Registrar
cannot vitiate the right =gof self-representation—which the Appeals Chamber has

"1°_by refusing to provide

recognized as an “indispé:nsible comerstone of justice
adequate facilities to a self-%epresented accused.

24. The Registrar aléo erred in his opinion that the role of an experienced legal
advisor could be filled by axsll amicus curige or standby counsel.'® An amicus curiae
works independently of an éccused and the Trial Chamber is not obliged to consider his
or her arguments TA standrby counsel and a self-represented accused have a built-in
conflict of interest—the ver!y nature of a standby counsel supposes that he will be willing
to act contrary to the wishes of the accused by replacing him ‘when the Trial Chamber
deems it 1'1ec<:ssary.18 Nelthlcr type of counsel is a substitute for adequate facilities
provided to a self—representé:d accused in the form of a trusted and experienced legal
advisor —a modest contributzion by the Registrar to the smooth and harmonious flow of
the proceedings. |

25. In the Seself caséa, the Trial Chamber also recognized a separate duty of the
Trial Chamber to ensure the;p propef administration of justice. It held that the duty to

ensure the proper administr!htion of justice can be fulfilled only if a team of associates

15 Milosevic v Prosecutor, No. YE-02-54-AR73.7, Decision on Interlocutory Appeal of the Trial Chamber's
Decision on the Assignment of Cpunsel (1 November 2004) at para. 11

16 See Annex E at p. 3

7 Prosecutor v Krajisnik, No. I'H-OO-39-A Decision on MomciloKrajisnik's Request to Self-Represent, on
Counsel's Motions in Relation 10 Appointment of Amicus C'urzae and on the Prosecution Motion of 16
February 2007 (11 May 2007) a‘ parag, 19-20

18 prosecutor v Seselj, No. IT-03+67-AR73.4, Decision on Appeal Against Trial Chamber Decision (No. 2)
on Assignment of Counsel (8 Decembcr 2006) at paras. 24,28
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assists the accused in prepar-ing and presenting his defence at every stage of the
proceedings.'® ;

26. The Pre-Trial Judjge in the Seself case, after noting the value 1o the
administration of justice of rEcceiving submissions drafted by experienced associates of
the accused, held that: k

It is therefore in the iiinterests of the proper administration of justice to

succeed in ensuring that the associates of the Accused, who undeniably

play a positive role in his defence, may be decently paid for the services

they pf::rfoxm.20

27. The Pre-Trial J ucige in this case has indicated that the Trial Chamber was
prepared to be flexible in all?kowing the accused to be heard during his trial and at the same
time being assisted by experjienccd personnel in presenting his case.”’ Indeed, the
Registrar’s decision denyiné Dr. Karadzic the assistance of an experienced legal advisor
above the level of support stfaff is a particularly short sighted one.

28, While Dr. Karad:@:ic insists on representing himself, the addition to his team of
an experienced legal adviscmE who can advise him on the quality and likelihood of success
of pretrial motions, assist hiin in making submissions on complicated legal issues, and, if
desired by the accused and ﬂermitted by the Trial Chamber, relieve him from time to time
during the course of the triali, will only enhance the quality, fairness, and expeditiousness
of this case.

29. The refusal to al;[low a self-represented accused to have legal consultation by

persons above the level of $upport staff also violates the accused’s rights to equality of

arms with the prosecution. }This right has been held to be a component of the right to a
fair trial guaranteed by the ICTY Statute.”* The Appeals Chamber has held that:

Under the Statute of the International Tribunal the principle of equality

of arms must be given a more liberal interpretation than that normally
upheld with regard t¢ proceedings before domestic courts. This principle
means that the Prosetution and the Defence must be equal before the Trial
Chamber. It follows J,that the Chamber shall provide every practicable

19 prosecutor v Seselj, No, IT-03-67-PT, Decision on the Financing of the Defence of the Accused (30 July
2007) at para. 53 ! _

20 prosecutor v Seself, No. IT-03-57-PT, Decision on the Financing of the Defence of the Accused (30 July
2007) at para. 55 |

i

! Transcript of 17 September 2008 at p. 42
2 prosecutor v Prlic et al, No. TT:04-74-AR73 4, Decision on Prosecution Appeal Concerning the Trial
Chamber 's Ruling Reducing T zma for the Prosecution Case (6 February 2007) at para. 14
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facility it is capable of granting under the Rules and Statute when faced
with a request by a party for assistance in presenting its case. =

30. At a recent status conference, the Pre-Trial Judge assured Dr. Karadzic that

[1]t's one of the fundamental tenets of the law of international

criminal procedure that there must be equality of arms, and :
that tenet will be recognised in all that this Trial Chamber in |
due course does.™*

31. While equality of arms does not require equality in the number of resourcés,
the prosecution is represented in Dr. Karadzic’s case by a minimum of three lawyers.
The right of self-representation cannot be interpreted to mean that the accused has to face
these prosecutors alone, with only support staff. The Trial Chamber is capable of
providing Dr. Karadzic with the practicable facility of a legal consultant with experience
equal to that of his prosecutors to assist him in presenting its case. Its failure to do soi
would result in a violation of Dr. Karadzic’s right to equality of arms.

32. In his Separate Opinion in the Krajisnik case, Judge Shahabuddeen said th,at
“the Tribunal, as a judicial body established on behalf of practically the whole of the
international community, has to satisfy the highest possible standards.” The Registrar’s
refusal to provide for facilities to a self-represented accused above that of support staff
falls short of that standard. The Trial Chamber is thus respectfully requested to order/the
Registrar to provide an experienced legal advisor to Dr. Radovan Karadzic to be i
remunerated adequately and at a level above that of support staff.

|
i
Word count: 2955 ' 1

Respectfully subm
"

Dr. Radovan Karadzic

B prosecutor v. Tadic, No, IT-94-1-A, Judgement (15 July 1999) at para 52.
* Transcript of 29 August 2008 at p, 39
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Dr. Radovan Karadzic

The Honorable Hans Holthuis
Registrar '
International Criminal Tribunal for
the former Yugoslavia

Re: Request for Legal Aid for Self-Represented Accused

Dear Mr. Holthuis,

Please consider this as rqy request for legal aid as a self-represented accused. I am
providing you with the completéd form demonstrating that I have insufficient financial means to
fund my own defence. *

t

As you know, my case isif well above any other case that has been tried at this Tribunal in
terms of complexity and scope. iI am committed to defending myself and I wish to do so
professionally and competently.| i But, as ] am in detention and have no formal legal training, I
will need the help of experlence{i and competent people in order to defend myself. In order to
have a fair trial, I need a capable defence team behind me.

I therefore request that I be allocated sufficient funds during the pre~trial phase of my
case to prepare for the trial.

Ibelieve that at a minimuﬁm I need three Legal Advisors to be compensated at the same
level as counsel to assist me. This will include one lawyer experienced in the common law
system and at the International "ﬂ‘ﬁbunals, one lawyer experienced in the civil law system who
can coordinate my team and lead the factual defence, and a third lawyer experienced in the civil
law system who can be concentrfated on the events in Srebrenica,

There are likely to be meﬁny unique legal issues arising in my case, such as the impact of
the promise made to me in 1996, Ineed top people to help me research the jurisprudence, using
sources to which as a detained person, I do not have access, and to give me advice on the
complex legal ramifications and:procedure in raising these issues. I also need experienced
lawyers who can help me obtain|documentation and interview high level witnesses so that I can
substantiate my claims. l

The Trial Chamber has urged me to compose a team of highly experienced and
competent persons from both legal systems. I strongly agree that I need the advice and support
of such lawyers in order to confifont the vast legal and factual challenges which exist in my case.

? ARNEX A
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I cannot get such persons to work for 15 or 25 Euros per hour. Therefore, it is absolutely
essential that the lawyers advising me be compensated at the same rate as those appearing as
amicus curiae to assist the Chamber and those appointed to represent other accused.

I am prepared to ensure that at least one of the lawyers I nominate as legal advisor meets
all of the qualifications of Rule 45.

I also believe that at a minimum I need five persons to be compensated at the level of
support personnel. These persons can include a case manager in The Hague, a case manager in
Belgrade, two investigators, and an electronic documentation specialist.

I expect that there may be more than 1 million pages of disclosure in my case alone. It
will be impossible for me to be prepared for trial in my lifetime unless I am allowed the
resources to have strong team to help me review the material, organize it, conduct investigation
based on that material and my own knowledge, and provide me with the tools to use the material

during the trial.

I recognize that the stakes are very high in my case, not only for the rest of my own life
but for other leaders of small nations who may face such charges. I also recognize the important
historical value this trial will have beyond all of our lifetimes, It would be a true injustice if I
were to have to face the prosecution, with its vast resources and international support, with a
patchwork team of underpaid and under-qualified members.

Therefore, if there is any intention that I receive a fair trial here at the ICTY, limplore
you to provide me with the resources I have requested.

Thank you very much for your cooperation.

Respectfully, -
CA. b

Dr. Radovan Karadzic =
cc: Trial Chamber IIT
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16 October 2008
Dear Mr. Karadzic,

RE: Your requests for éssignment of assistants

I refer to your “chu-ast[for approval of defence advisers” of 4 September 2008 (“Request™) and
your “Request for Legal Aid for Self-Represented Accused” of 29 September 2008 (“Second
Request™), in which jroul request funding for a number of prospective assistants that you wish to
retain to assist you ir. the preparation of your defence. I further refer to several meetings between
you and me at the United Nations Detention Unit (“UNDU”) over the past two months at which we
discussed several oplions regarding the organization of your defence and the preparation and
presentation of your case. I also note your Declaration of Means attached to the Second Request, in
which you claim that you do not have sufficient means to pay for your defence.

In your Request, you asklthe Registry to assign Mr. Goran Petronijevi¢ as a legal associate and Mr,
Milivoj Ivanidevit as an! investigator to your defence team. In your Second Request, you ask the
Registry to provide you with funding for your defence as a self-represented accused. In particular,
you request the Regi:trar to assign three legal advisors to you and to remunerate them at a rate of
assigned counsel. You firther request the assignment of five additional support staff, namely two
case managers, two i 1vestigators and one “electronic documentation specialist” with remuneration
at the support staff le el

Legal aid v. funding jor assistantstoa self-represented accused

Your Second Request |s entitled “Legal Aid for Self-Represented Accused.” As previously
explained to you at meetings in the UNDU, the Tribunal’s legal aid system, established on the
basis of Article 21(4)(d) of the Statute, allows the Registrar to provide counsel free of charge to an
accused person who wishes to be represented by counsel but who does not have the means to
afford one. As such, thd term legal aid (or legal assistance as it is referred to in the Statute), is
interpreted as ‘assignment of counsel’ to indigent accused. This interpretation is consistent with the
meaning of the term. in/national jurisdictions. In addition, the Appeals Chamber has held that
“Article 21(4)(d) of the $tatute does not support the proposition that an accused who elects to self-
represent is nonethelzss entitled to legal aid. [.. .] An accused who chooses to self-represent is not
entitled to iegal assistante. Hence, he is not entitled to the subsidiary right mentioned in Article
21(4)(d) [o7 the Statute]'to have legal assistance paid for by the Tribunal if indigent.”! Therefore,
an indigent accused wh chooses to represent himself in proceedings before the Tribunal is not
entitled to receive legal gid funds?
]

However, a self-represenited accused is entitled to have adequate facilities to prepare his defence in
accordance with Article 21(4)(b) of the Statute. Whilst the term “facilities” in Article 21(4)(b) of
the Statute does not ¢ncompass legal assistance, the Registry, in seeking to otherwise give effect to
this provision, consilers it appropriate to provide some funding, outside the Tribunal’s legal aid
system, for a self- repiesented accused’s associates for their coordination work and legal
consultation.

! Prosecutor v. Momdily Krajisnik, Decision on Krajisnik Request and on Prosecution Motion, IT-00-39-A, 11
September 2007 (“Kraji¥ 1ik Decision”), at para. 40,

? As the Appeals Chamber put it, “to allow an accused to self-represent and yet to receive ful] legal aid funding from
the Tribunal would, as tl e saying goes, let him have his cake and eat if too,” (Kraji¥nik Decision, at para. 41), In this
regard, the Registrar con ider$ the so-called “defenice funding” to be a consequence of the assignment of counsel. Such
funding usually consists of the remuneration and other entitlements paid to assigned counsel and defence support staff
under the Tribunal’s lege ! aidjregime.

Churchillplein 1, 2517 TW The Hague, P.O. Box 13888, 2501 EW The Hague. Netherlands
Churchillplein 1, 2517 JW La] iaye.?.P. 13888, 2501 L.e Haye, Pays-Bas

’ ANMEX B’
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Remuneration Schem:

The assignment and pa)tnent of assistants to & self-represented accused are regulated in the
Remuneration Schem: for Persons Assisting Indigent Self-Represented Accused of 28 September
2007(“Remuneration Schpme"), a copy of which has been provided to you in English and Serbian
languages. According to the Remuneration Scheme, a self-represented accused “may [...] receive
some funding for lepal associates whom the Registry has authorized to assist him in the
preparation of his ca:;e.”? The Remuneration Scheme further stipulates that the Registrar shall
provide remuneration forj up to four persons who discharge the functions of legal associate, case
manager, investigator an;d language assistant on a self-represented accused’s defence team. In
exceptional circumstancgs, a fifth defence team member may be assigned. Any additional

assistants the accused wishes to retain are not remunerated by the Registry.*

Pertaining to the rem‘.merzation rates, in your Second Request you ask that you'r legal associates be
compensated at the seme Jevel as counsel working before the Tribunal.

As previously discussed, the Appeals Chamber has held that the remuneration of legal associates to
a self-represented ac sused “should not be comparable to that paid to counsel for a represented
accused.”™ Weverthel s, ‘legal associates will be compensated adequately for their “coordinating
work and for related egal consultation.”® Since work typically performed by defence counsel is to
be done by the self-rpregented accused himself, (legal) associates assigned to assist him perform
tasks typically carricd dut by defence support staff. Accordingly, the Remumeration Scheme
provides that persons assigned to assist an indigent self-represented accused shall be remunerated
at the hourly rates fcr s pport staff as set out in Annex Ito the Directive on the Assignment of
Defence Counsel,” a co;‘i' of which you have received in Serbian translation upon your arrival at

the UNDU.

Funding and qualjﬁcutior.:g requirements of your defence team

In light of the above, ang as you have been informed previously, the Defence Counsel Pre-Trial
and Trial Legal Aid I"olic}lies of 1 May 2006 do not apply to your case since you are not represented
by assigned counsel. Any person assi gned by the Registrar to assist you in your capacity as a self-
represented accused 1vill be remunerated in accordance with the Remuneration Scheme,

In particuler, the Remuneration Scheme provides a maximum allocation of hours to the self-
representied accused’s defence team depending on the stage of the proceedings. In pre-trial, the
Registry allocates a :naximum of 3000 hours for the entire pre-trial stage, and a maximum of
100 hours per deferce feam member per month, plus ell hearing hours for one defence team
member if the accuse d hds obtained leave from the Chamber for that person to attend the hearings.
During trial, the Regjistry allocates a maximum of 150 out-of-court preparation hours for the
entire deferice team per month for the duration of the trial, ptus ail hearing hours for up to two
defence team members,iif they are given leave by the Chamber 10 attend the hearings. Finally, on
appeal, the Registry alldcates a maximum of 600 hours for the enfire appeal phase, and a
meximum of 100 hours: per defence team member per month, plus all hearing hours for one
defence team member if the accused has obtained leave from the Chamber for that person to attend
the hearings.® As indicated above, the defence team members assigned by the Registrar will be
remunerated at the hourly rates for support staff as set out in Annex I to the Directive.

I Remuneration Scheme, para.;1.2,
* Remuneration Scheme, para|3.2.
5 Kraji¥nik Dacision, at para. 42.

8 Ibid.

? Remuneration Scheme, para.|3.4.
* Remuneration Scheme, para. 3.3,
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l
As tegards the necessary qualification requirements for assistants to a self-represented accused
who seeks funding frein the Tribunal, the Registry has, in accordance with the Appeals Chamber’s
findings in the Kraji¥ni Decision,” established specific qualification requirements for legal
associates, case man igets, investigators and language assistants in the Remuneration Scheme.
These qualification requirements apply to all defence team members who receive funding from the

Tribunal,

In your Second Requ st i(ou state that you are “prepared to ensure that at least one of the lawyers
{you] nominate as l:gal advisor meets all of the qualifications of Rule 45 [of the Rules of
Procedure and Evidence]”. Please be informed that the qualification requirements for legal
associate(s) are set o1t in paragraph 5.1, of the Remuneration Scheme. In this respect, I wish to
reiterate that qualificitions in excess of those required under paragraph 5.1. of the Remuneration
Scheme do not warrait higher remuneration,

Assignment of your defence team members

I note your intention to rétain three legal associates, two case managers, two investigators and one
“electronic documeniation specialist”, amounting to eight envisaged staff members. As explained
above, the Registry 1nay| assign up to a maximum of five remunerated staff membeérs under the
Remuneration Scheme. The Registrar understands your Second Request as a request to increase the
number of assistants remunerated by the Tribunal and/or the maximum number of hours available
to such assistants. Paragriph 3.5. of the Remuneration Scheme stipulates:

The accused may mque#t the assignment of one additional defence team member and/or an increase
of the maximum aliotmént of hours for the Pre-Trial phase if he can show that the geographical scope
of the indictment, the number of exhibits and number of wimesses to be called to testify are
substantially greate- than the average case heard before the Tribunal.

The Registrar is satisfied that the scope and complexity of your case would warrant an increase in
the number of assistants remunerated by the Tribunal and/or the maximum allotment of hours.
Therefore, the Registrari will exceptionally consider a request for the assignment of associates
surpassing the maxitauwm number of five assigned defence team members upon submission of a
reasoned roquest. Ir. this respect, I draw your attention to paragraphs 37. and 3.8. of the
Remuneration Scheme w}u’ch set out the regular entitlements in such cases.

a. Assignment of Mr. Peter Robinson as legal associate
1

I am pleased to inform ypu that the Registrar has assigned Mr. Robinson as a legal advisor to you
as of the dute of this decision. Mr. Robinson fulfils the basic qualification requirements for legal
associate under para;raph 5.1. of the Remuneration Scheme. In this capacity, Mr. Robinson may
perform legal research, consultation, and other relevant legal work on your behalf, He shall also be
permitted access to confidential materials and you will be able to have privileged communications
with him upon signiag the relevant undertakings. In addition, he will be entitled to have certain
reasonable travel costs agsociated with the preparation of your defence reimbursed by the Tribunal
in accordarce with tae Ii(elfence Counsel Travel and DSA Policy, which applies mutatis mutandis
1o self-represented ac cused’s assistants.

. 1
. Ll e . . .
b. Assignment of Mr. leilvaye Ivanifevié as investigator

? Krajisnik Decision, at para. 42,
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1 am also pleased to inchrn’a you that the Registrar has assigned Mr. Milivoje Ivanievi¢ as an
investigator to your team as of the date of this decision. The Registrar is satisfied that Mr,
JvaniSevi¢ fulfils the basic qualification requirements to act as an investigator pursuant fo
paragraph 5.3. of the Remiuneration Scheme. Please be informed that investigators are normally not
allowed to have privileked communications with an accused at the UNDU, unless such
communications take place in the presence of a recognized legal associate. Furthermore, as per
standard policy, investigators are usually not allowed to travel to the seat of the Tribunal at the
Tribunal’s expense. The Tribunal will nevertheless cover certain reasonable costs associated with
investigative trips as er the Defence Counsel Travel and DSA Policy.

Please note that since the Registry has been unable to complete the standard background check on
Mr. Ivanifevié to datz, thE Registrar reserves the right to revoke Mr. IvaniSevi¢’s assignment and
to refuse payment if the outcome of said check shows that he is unsuitable for assignment to a
Tribunal-paid defence: team.

c. Assignment of Mr. r}orém Petronijevié as legal associate

You have requested the: assignment of Mr. Goran Petronijevi¢ as legal associate. As I have
informed you previously, the Registry has certain concerns regarding Mr. Petronijevi¢ suitability
for assignment (and by extension remuneration) by the Registrar in connection with a controversial
judgement rendered by him as a judge in Serbia in May 2000. The judgement attracted the
attention of the medin angd various human rights groups before being overturned by the Supreme
Court in 2008, As you knpw, Mr. Petronijevic has been denied assignment to a different case in the
past on this ground. '

The Registry contimies tp investigate the matter. For your information, we have contacted the
Disciplinary Prosecutor of the Belgrade Bar Association and are awaiting answers to certain
questions we have asked. These answers may have an impact on the Registrar’s decision whether
to assign Mr. Petronijevi¢ as a legal associate to you. A decision on the assignment of Mr.
Petronijevié will ther:foré be taken after the Registrar has obtained the information requested from
the Belgrads Bar Assnciation.

The assigned members of your team are required fo contact the Registry for completion of
the formalities, snch as signing of undertakings, provision of access to the defence IT
network and issuance oﬂ defence ID cards where necessary.

I would like to remind yiou that only self-represented accused who are found to be indigent or
partially indigent are entitled to have their assigned assistants remunerated by the Tribunal, As you
know, the Registry has pot yet completed its inquiry into your financial status. Therefore, the
assignments granted in this letter are provisional, pending the outcome of the Registry’s inquiry
into your meaus. ?

General invoicing guidelines

In order to receive :ayment under the Remuneration Scheme, assigned defence team members
must submit detailed hourly invoices specifying the work performed and the time taken to perform
each task, in aceorcdancé with Registry guidelines. If the Regisiry is satisfied that the work
performed was reasonable and necessary for the facilitation of your participation in the
proceedings, paymen® will be authorized directly into the respective defence tearn members® bank
accounts. I strongly sncolurage your assistants to seek further guidance from the Registry on the
submission of inveicis and general billing requirements,

Finally, I wish to express my regret that after several conversations regarding the various options
available to you to o:ganize your defence, you opted for self-representation. It is my strong belief
: 4
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that your choice 1o sezlf-lfepresent will limit your ability to mount and present an effective defence
considerably, particu.arly since you are in detention. I therefore wish to take this opportunity to
once again urge you ta reconsider your decision, rethink the matters that we discussed, and
explore, with the hely: of the Registry and the Trial Chamber if necessary, other options, including

the Tribunal’s legal aid system.

Yours sincepely,

Head of Offige for Legal Aid and
Detention Matters

TO:  Mr. Radovan Katad?ié (UNDU)

CC: M. Peter Rolinsbn
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Dr. Radovan Karadzic

The Honorable Hans Holthuis
Registrar :
International Criminal Tribunal for
the former Yugoslavia '

Dear Mr. Holthuis,

Tn 2 letter dated 16 October 2008, Mr. Martin Petrov, Head of the Office of Legal Aid
and Detention, rejected several aspects of my request for assistance in order to adequately defend
myself. I wish you to reconsidef those matters which directly impact on my right to a fair trial,
legal assistance, adequate facilities for my defence; and equality of arms.

Assignment of Goran Petronijevic

M. Petrov has declined to assign Goran Petronijevic as. a Legal Advisor to my defence
team. He claims that additional time is needed to investigate Mr. Petronijevic’s role as a judge in
a case in Serbia in May 2000, which he says was overturned in 2008,

I am concerned about this position. Decisions in which Judge Robinson, the presiding -
Judge of my Trial Chamber, participated in as a judge, such as the modalities of self-
representation in the Milosevic case, have been overturned by the Appeals Chamber and
criticized by human rights groupis. Yet no one is suggesting that he is unfit to participate in my

case.

In addition, the two prosgcutors in my case participated in the in absentia Rule 61
proceedings against me in July 1996. No one is suggesting that their participation in that “show
trial” renders them unfit to be asgigned to prosecute me.

Therefore, the refusal to assign Mr. Petronijevic as one of my Legal Advisors seems like
an inappropriate double standard more akin to a victor’s court than an impartial institution. Mr.
Petronijevic has an impeccable record as a judge and lawyer in Serbia and your “investigation” is
both insulting and unnecessary. I request that you assign him immediately.

My defence strategy envisions M. Petronijevic in charge of advising me on the factual
issues in my case and coordinatipg the efforts of my defence team. Because [ am in detention, I
need him to recruit. interview, and select the other members of our defence team and to supervise
them. Therefore, our trial preparation cannot even commence until this issue is resolved.

Alex C ‘
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Mr. Hans Holthuis
--page two--

Level of Compensation for my Defence Team

Mr. Petrov indicates that all members of my defence team, including those providing me
with legal advice, will be compensated at the rate of support staff. I understand that to be a
maximum of 25 Buros an hour and 2500 Euros a month.

This decision will not allow me to have adequate facilities for my defence. My case is
extremely complex, both factually and legally. Irequire legal advice from persons with
extensive experience in international criminal law and with the procedures at this Tribunal, and
with access to legal materials and research tools not available to me. Since I am detained, 1 need
experienced advisors who can have high level contacts with people possessing important
information necessary for my de}fence. I cannot obtain this level of advice when you are only
willing to pay someone at the rate a law firm pays its secretaries.

In the Krafisnik decision; the Appeals Chamber held that the Registry should “adequately
re-emburse the legal associates fbr their coordination work and for related legal consultation.”
While the Chamber indicated that this need not be the same rate as a Lead Counsel assigned 1o
represent an accused (97 Euros per hour), it did not limit such compensation to the level of
support staff. Given the nature of the legal advice needed to deal with the complex legal issues
and high level factual contacis ify my particular case, and the level of experience and
qualification needed for those ta#ks, failure to compensate such persons at least at the rate of
legal consultant or co-counsel (71 Buros per hour) is 1n contravention of the Krajisnik appeals
decision and a violation of my ri;ght to legal assistance and adequate facilities for my defence.

In the Seselj decision, the Pre-Trial Judge noted that it was “in the interests of the proper
administration of justice to succeed in ensuring that the associates of the Accused, who
undeniably play a positive role m his defence, may be decently paid for the services they
perform.” :

In a letter to Mr. Petrov, Peter Robinson, my choice as one of my legal advisors, has set
forth in detail the exceptional circumstances in my case which require compensation at a level
greater than that paid to support staff. Junderstand that these are fact-specific determinations
that you have to make on a case-by-case basis. [urge you to approvea level of compensation to

Mr. Robinson sufficient so he will accept the assignment in my case.

The failure to do so will result in denial of a fair trial, legal assistance, equality of arms,
and adequate time and facilities for my defence.
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Mr. Hans Holthuis
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Authorized Personnel and Hours

In his letter, Mr. Petrov sets forth the provisions of the guidelines which provide for the
assignment of up to five team members working a total of 3000 hours in the pre-trial stage.
Given the complexity and scope of my case, this is plainly inadequate. However, 1 note that Mr.
Petrov indicated that he was satisfied that my case would warrant an increase in these resources
“ypon submission of a reasoned request.” |

T understand that your office is disbursing public funds and that you have a right to see
that those funds are being spent wisely and productively before increasing your financial
commitment. Therefore, I hope to staff my defence team with qualified and competent people
who will do the maximum with the resources you provide, and who will satisfy you of that
through adequate invoices and reporting as you require. Nevertheless, by accepting the

assignment and remuneration of members of my team, I want to make it clear that I do not accept

or agree in any way that only 5 people or 3000 hours is sufficient for me to be prepared for trial
and that I will be applying for additional personnel and houss.

Carrot and Stick

Finally, I take note of Mr, Petrov’s disappointment in my choice to represent myself. 1
appreciate his concern. However, I have decided to represent myself in the pre-trial phase of my
case and that decision is final. So please stop using the carrot and stick approach to entice me to
take a lawyer. Respect my decision, and provide me with adequate facilities so that my trial can
be conducted fairly and honorably, which is what I want.

There is an inverse relationship between adequate time and facilities for the preparation
of my defence. The more facilities I have, the shorter the time needed to prepare for the trial.
The fewer facilities I have, the longer it will take me to prepare for the trial.

Thank you very much for your understanding and cooperation.

Respectfully,

Dr.(l)lzzg}:){g/wrjliaradzic “

¢e: Trial Chamber ITI
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PETER ROBINSON

International Criminal Law
: P.O. Box 1844
Santa Rosa, California 95402
(707) 575-0540

E-méil: peter@peterrobinson.com
20 Qctober 2008

Mr. Martin Petrov

Head of Office for

Legal Aid and Detention Matters
International Criminal Tribunal
For the former Yugoslavia
Churchillplein 1

2517 IW The Hague

The Netherlands

Re: Assignment as Legal Advisor for Radovan Karadzic

Dear Martin,

I am in receipt of your letter dated 16 October 2008 to Dr. Radovan Karadzic in
which, among other things, you informed him that I had been assigned by the Registrar as -
a legal advisor to him. Iam|grateful to the Registrar for that assignment.

Dr. Karadzic will be responding to your letter directly concerning the adequacy of
the facilities being offered to him. However, ] am writing to you concerning your
proposal that I be compensated at the level of a case manager or legal assistant, which is
25 Euros per hour.

1 understand that the Remuneration Scheme for Persons Assisting Self-
Represented Accused provides that defence team members assigned to an accused who
elects to represent himself shall be remunerated at the hourly rate for support staff.
However, the exceptional circumstances of Mr. Karadzic’s case justifies that an
exception be made to these guidelines.

During the most recent status conference, the Pre-Trial Judge in Mr. Karadzic’s
case, Judge Iain Bonomy, urged Mr. Karadzic to compose his defence team with at least
one lawyer from the common law system, familiar with the jurisprudence of the Tribunal.
Mr. Karadzic took that advio:e and nominated me to be one of his legal advisors.

Aex "0
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Mr. Martin Petrov
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As you know from my CV, which Dr. Karadzic submitted to you, I have 30 years
experience as a criminal laWyer in the common law system, 10 as a federal prosecutor
with the United States Department of Justice. In addition, I have served as co-counsel
and legal consultant in cases here at the ICTY continuously since 2001, and have served
as lead counsel at the ICTR since 2002. I am accepted on the list of counsel at the
International Criminal Court, Special Court for Sierra Leone, and Extraordinary
Chambers for Cambodia.

I was selected by the Executive Board of the Association of Defence Counsel of
the ICTY to draft the Association’s amicus curiae brief on joint criminal enterprise in the
Brdjanin appeal. In that maiter, I was compensated at the rate of $80 per hour—the
going rate for co-counsel at that time.

I was appointed by the Registrar in the Ojdanic case as legal consultant, initially
to deal with matters relating to the Rule 54 bis litigation with NATO and its Member
States—an issue which was Jitigated in the Trial Chamber and ultimately the Appeals
Chamber. In that matter, I was also compensated at the rate of co-counsel.

As you know better than I, many of my colleagues who have been assigned by the
Registrar to provide legal advice to the Appeals or Trial Chambers as amicus curiae, or to
various defence teams as legal consultants, have been compensated at the rate of counsel,

not support staff,

I do not need to tell you that the legal issues involved in Dr. Karadzic’s case are
the most complex in any case brought before this Tribunal. The proposed amended
indictment alleges four joint criminal enterprises over a three year period, with an untold
number of members. Dr. Karadzic was the subject of intense interest and documentation
by the United Nations and its member States, and will require access to that
documentation through complicated and contentious Rule 54 bis proceedings, Onthese
two issues alone, the Registrar has already determined that the level of expertise needed,
whether as amicus curiae ot legal consultant, justified remuneration at the level of
counsel. There is no justification for failing to compensate a person consulting with a
self-represented accused on these same issues at the same rate.

These are just two of the highly complex issues presented in Dr. Karadzic’s case.
There are many more. I wish to call your attention to one issue in particular which
requires expertise and experience at a level far greater than support staff—the agreement
made with Richard Holbrooke.

This issue is of paramount jmportance to Dr. Karadzic because, if enforced, it
could result in the dismissal of the indictment. It is also of great importance to the
jurisprudence of this Tribunal and to international criminal jurisprudence, as it will set the
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Mr. Martin Petrov
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parameters for the peace vs justice paradigm in which the international community seeks
to end wars and at the same time do justice.

The issue is a multi-faceted one involving factual investigation into the
representations made by Mr, Holbrooke and legal research into the ramifications of those
representations.

On the factual side, it will be necessary to interview high level officials of the
United States government, as well as governments comprising the Contact Group, who
were heavily involved in the negotiations for peace in Bosnia, to determine the existence
of this promise, and the authority, actual or apparent, for Mr. Holbrooke to have made it.

Your own Defence Counsel Travel and DSA policy, which your letter indicates
would apply to Dr. Karadzic’s legal advisors, recognizes that persons at the level of
counsel need to interview key witnesses. This is particularly true of interviews of high-
level officials, such as those who were dealing with Dr. Karadzic and the strategies for
removing him from office in 1995 and 1996, I do not imagine these people will be
willing to come to the United Nations Detention Unit to be interviewed by Dr. Karadzic
in his capacity as self-represented accused.

On the legal side, the issues of attribution of Mr. Holbrooke’s promise to the
ICTY are novel and complex. Principles of international amnesty law going back to 17"
century treaties have already been raised by the prosecution and must be researched and
addressed. Issues of contract and agency law (actual and apparent authority), liability of
states vis a vis the United Nations (attribution issues), and responsibility of those
engaging in a common purpose (JCE-type issues) are all potentially applicable to this
important motion. Even deciding whether this issue can be raised as a preliminary
motion under Rule 72 or a régular motion under Rule 73 is a complicated problem,
requiring research of the jurisprudence of the other Tribunals as well as understanding the
distinctions made in recent ICTY jurisprudence between original Rule 72 and its
amended version.

It is simply not realistic to contend that these interviews and legal work can be
adequately performed by a support staff member. To fail to provide competent assistance
to Dr. Karadzic at the level of counsel to advise him on these issues would truly be failing
to provide him adequate facilities for his defence.

I hope that by providing you with these details demonstrating the exceptional
nature of the work required in my proposed role as Legal Advisor in Dr. Karadzic’s case,
I can convince you to reconsider the rate of compensation for me set forth in your letter

to Dr. Karadzic. If budgetary concemns are paramount in your decision, you can reduce
the number of hours authorized for me. But given the level of the work required, and my
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own level of experience and expertise, I cannot seriously be expected to work at support
staff rates. '

Finally, I urge you to consider the positive contributions I can make to Dr.
Karadzic’s case and to the Tribunal. Everyone will benefit if he receives competent legal
advice from an experienced person he trusts.

Thank you for your consideration of this request.

Yours truly,

PETER ROBINSON
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14 November 2008
Dear Mr. KaradZic,
Re: Your request for reconsideration

I write in response to your request of 21 October 2008 and the request of your legal associate, Mr.
Peter Robinson, of 20 October 2008 (together “Reconsideration Requests”), seeking
reconsideration of the 16 October 2008 decision on the remuneration scheme applicable to your
case (“Remuneration Decision™). 1 understand that, prior to the issuance of the Remuneration
Decision, representat:ves from OLAD have discussed the matter with you, as well as Mr.
Robinson, on several occasions.

Reconsideration Requests

In your letier to me, you claim that the Remuneration Decision does not provide you with adequate
facilities for your defence. You state that your case is extremely complex, both factually and
legally. You claim that you require legal assistance by persons with extensive experience in
international criminal law, as well as the procedural law, at the Tribunal. You argue that these
persons will have to meet with important people at a high political or diplomatic level in order to
obtain important infcrmation necessary for your defence, which, in your view, requires a high
degree of experience and qualification. Tn sum, you argue that the remuneration of your assistants,
as authorized undet the Remuneration Decision, would be plainly inadequate and request payment
for them at least at the rate of a co-counsel or consultant.

In his letter of 20 October 2008, Mr. Robinson states his qualifications and experience in criminal
taw, and lists his assignments as counsel and Jegal consultant before the Tribunal and the ICTR. He
refers to the payment rates of stand-by counsel and gmici curige assigned in other cases and argues
that his professional experience would entitle him to an hourly rate of at least € 71 per hour. In
addition, he underlines the exceptional legal and factual complexity of your case. He states that the
defence will require the highest level of qualification and expertise amongst your defence team
mentbers in order to produce the necessary evidence for imminent complicated and contentious
proceedings. Interviews with high level officials have to be conducted, novel and complex legal
issues have to be analyzed, and a large volume of evidentiary material has to be assessed. He
stresses that these tasks cannot be adequately performed by a support staff member and that failure
to provide competent assistance to you would deprive you of adequate facilities for your defence.

The arguments made in the Reconsideration Requests are therefore summarized as follows:

s The factual scope of your case, ie., the timeframe and the events encompassed by the
indictment, :nd the extensive amount of documents and evidence make this case
extraordinarily voluminous.

e With a number of complex and novel legal issues, your case presents an exceptionally high
level of legal complexity.

e In view of the magnitnde of the case, you require assistance from highly qualified and
experienced lawyers and, while your legal associates meet these requirements, they need to

be remunerated accordingly.

Churchillplein L, 2517 fW The Hague. P.0.Box 13888, 2501 EW The Hague, Netheriands
Churchiliplein 1, 2517 TW La [aye. B.P. (3888, 2501 La Haye. Pays-Bas

ANNEX "€
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Discussion

As a detained self-resresented accused, you are entitled to the assignment by the Registrar of
persons to assist you in the preparation of your defence if you do not have sufficient means to
remunerate them.' I note that you have submitied a declaration of means in accordance with
Article 7(B) of the Directive on the Assignment of Defence Counsel (“Directive”) and have
requested the assignmr.ent;of such assistants. The Registry has opened an inquiry into your means
and has so far assignzd Mr. Robinson as legal associate and Mr, Ivanifevi¢ as investigator on 2
temporary basis. The asgignment of another legal associate is pending. I note that you have
indicated that you would be requesting the assignment of additional support staff.

As you are aware, the assignment and remuneration of persons assisting a self-represented accused
are govemned by the Remuneration Scheme for Persons Assisting Indigent Self-Represented
Accused of 28 Seplember 2007 (“Remuneration Scheme”). The Remuneration Scheme is
consistent with the Appeals Chamber’s decision of 11 September 2007 in the Krajisnik case® and
the relevant features of the Tribunal's legal aid policies, taking into account the UN financial rules
and regulalions. Urder the Remuneration Scheme, the Registrar may assign up to four
{exceptionally five) support staff to assist an indigent detained self-represented accused. Such
support staff, however, do not act as defence counsel for the accused, nor do they need o meet all
the qualification requirernents for counsel. An accused who chooses 1o represent himself acts as his
own counsel. '

I agree with your asssrtion that your case is exceptionally large in terms of the factual scope of the
indictment and the st eer'volume of documents that need to be reviewed. I also accept that the case
is very complex both from a factual and legal point of view. I note that it is for these reasons that in
the Remuncration D:zcision, the Registry has exceptionally offered to consider a request for the
assignment of assistents'surpassing the maximum number of five assigned defence team members
upon submission of a reasoned request.’ The rates at which such assistants are paid, however,
remain those applicable to defence support staff. .

The Appeals Chamber in the Krgjisnik case has found that, whilst some funding should be made
available for legal assopiates o a self-represented accused, the remuneration of such associates
“should not be comparable to that paid to counsel for a represented accused.” This is so because
an accused who elects to defend himself accepts the burden of mounting his defence without a
legally trained counsel and an adequately skilled defence team. The Appeals Chamber has held that
where an eccused e ects to self-represent, he is asserting his ability to conduct his case without
legal assistance and “hus Tribunal funding for legal aid for him can be presumed unnecessary to the
conduct of a fair trial.” Especially in light of Article 21(1) of the Statute, the Appeals Chamber has
held that as part of the choice of self-representation, the accused must accept the disadvantages this
choice mayv bring.® {3imilarly, the Appeals Chamber in the Milogevié¢ case held that “[tibere is no
doubt that, by choosing to conduet his own defence, the accused deprives himself of resources a

U Prosecuter v. Momdcilo Krajisnik, Decision on KrajiSnik Request and on Proscoution Motion, 1T-00-39-A, 11
Sieptember 2007 (“Krajiinik Second Decision”), para. 42.

1hid.
! The Remureration Sck eme stipulates in para. 3.2 that the Registrar shall provide remuneration for up io four persons
who discharge the functiond of legal associate, case manager, investigator and language assistant in a self-represented
accused’s defence team In exceptional circumstances, a fifth defence team member may be assigned. Any additional
assistants the accused wishes ta retain are not remunerated by the Registry. '
4 Krajitnik Drecision, pa-a. 42.
S Kraji¥nik Second Decision, para. 41.
§ prosecutor v. Momdilo Krajisnik, Decision on Moméilo Kraji¥nik’s Request to Self-Represent, on Counsel’s Motions
in Relation 10 Appointrient of Amicus Curige, and on the Prosecution Motion of 17 February 2007 {“Kraji¥nik First
Decision™), IT-00-39-A , 11.May 2007, para. 17,

9
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{
well-equipped legal defece team could have provided.”™" An accused who “decides to represent
himself relinquishes many of the benefits associated with representation by counsel. The legal
system’s respect for a defendant’s decision to forgo assistance of counsel must be reciprocated by
the acceptance of responsibility for the disadvantages this choice may bring."®

ityd

Therefore, the persons assigned by the Registrar to assist a self-represented accused cannot be paid
to do the work of defence counsel. That work is performed by the accused himself. Additionally,
the Trial Chamber in the Sefelj case has held that it is “unimaginable that associates who draft the
written submissions of the accused be paid for carrying out the work of a counsel whereas the
Accused has chosen 1> represent himsel£.”

The Appeals Chamber has ruled that legal associates to a self-represented accused should be
compensated adequately: for their “coordinating work and for related Jegal consultation.”? Since
work typically performed by defence counsel is to be done by the self-represented accused himself,
(legal) associates assiged to assist him are to perform tasks typically carmied out by defence
support staff (legal asgistants, investigators, case managers and interpreters). Therefore, the
Remuneration Scheme provides that assistants to an indigent self-represented accused are
remunerated at the hourly rates for support staff as set out in Annex I to the Directive.'!

Tt is for these reasons that a person whose qualifications or experience exceed those required for
assignment under tte Remuneration Scheme cannot be granted a higher remuneration rate. I
appreciate that Mr. Robinson’s qualifications exceed the qualification requirements for a legal
associate tc a self-resresented accused. 1 am also aware of the fact that he has been remunerated at
2 higher howrly rate in.other cases where he has acted as counsel or consuitant. Unfortunately,
neither of these factors:justifies a higher remuneration rate for him as a legal associate to a self-

represented accused.

Furthermore, I believe that most if not all of the legal and factual issues affecting the complexity of
your case veferred to in the Requests for Reconsideration can be addressed without affecting the
Remuneration Schemne, In previous cases before the Tribunal, Trial Chambers have deemed it in
the interesis of justice o appoint standby counsel'? or an amicus curiae® to make submissions to
the Trial Chamber cn matters in favour of the defence, Any of these options could be envisaged in
your case too without affecting your self-representation.

Finally, I am satisfed that you were informed in detail of the legal framework and the relevant
payment volicies, including the legal aid policies, prior to your request for Tribunal-paid
associates. The Registry has provided you with copies of the relevant documents. You have

J—
7 prosecutor v. Stoboc'an Milodevié, Decision on the Interlocutory Appeal by the Amici Curiae Agpinst the Trial
Chamber Order Concerning the Presentation and Preparation of the Defence Case, IT-02-54-AR73.6, 20 January 2004,

Eara. 15,

Ibid. ,
9 prosecutor v. Vojislar Seselj, Decision on the Financing of the Defence of the Accused, IT-03-67-FT, 30 July 2007,

para. 55. The Chambe- also found that “[b]y choosing to represent himself, the Accused accepts at a minimum the
burden of drafting his subtissions, as ke has stated that he is qualified to carry ont these tasks [...}.".
10 PR .
Krajisnik Second Deczisipn, at para. 42,
Il Remuneration Schente, pare. 3.4, Please note that most defence legal assistants ere fully qualified lawyers, and some

have substantial professiopal experience.

2 prosecutor v. Vojisiav Seselj, Decision on Prosecution’s Motion for Order Appointing Counsel to Assist Vjislav
Zefelj with his Defene, IT-03-67-PT, 9 May 2003, para. 27; Prosecutor v. Slabodan Milofevis, Decision on the
Interlocutory Appeal of the Trial Chamber’s Decision on the Assignment of Defense Counsel, IT-02-54-AR73.7,
November 2004, para. 19,

13 prosecutor v. Slobovdan Milosevié, Order Inviting Designation of Amicus Curiae, 1T-02-54-PT, 30 August 2001. See

alsc the Krajisnik First Decision of the Appeals Chamber, paras. 18-21, 25.
3
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therefore made the desision to conduct your own defence in full knowledge of the magnitude and
complexity of your case while also being aware of the Remuneration Scheme.

Conclusion

In light of the above, I regret to inform you that I am unable to increase the remuneration rates of
your assistants. I reitzrate, however, that the Registry will be prepared to consider exceptionally
assigning up to eight assistants and/or increasing the overall allotment of working hours for such

assistance wpon a reasoned request.

Yours sincerely,

=>

Hans Holthuis
Repistrar

TO:  Mr. Radovan KaradZi¢
UNDU

CC: Mr. Peter Rcbinjéon
Aftorney at lLaw





