
- \

2pDg r
-2toofl\b- r\-

(zeoa
\__

THE INTERNATIONAL CRIMINAL TRIBUNAL
FORRWANDA

Judge Dennis C.M. Byron, Presiding
Judge Emile Short
Judge G. Gustave Kam

Mr. Adama Dieng

13 November 2006

lc.T..D-- q< -L{

CASE No. ICTR-98-44-T

IN TRIAL CHAMBER No. 3

Registrar:

Date Filed:

THEPROSECUTOR

JOSEPHNZIRORERA

JOSEPH NZIRORERA'S MOTION TO
PROHIBIT WITNESS PROOFING

cc,

r-,u'x

The Office of the Prosecutor:
Mr. Don Webster
Ms. Allayne Frankson-Wallace
Mr. Iain Morley
Mr. Saidou N'Dow

Defence Counsell
Mr. Peter Robinson
Mr. Patrick Nimy Mayidika Ngimbi

Counsel for Co-Accused:
Ms. Dior Diagne Mbaye and Mr. Felix Sow for Edouard Karemera
Ms. Chantal Hounkpatin and Mr. Frederick Weyl for Mathieu Ngirumpatse



2so>\

l. Joseph Nzirorera respectfully moves for an order, with immediate effect,

prohibiting the prosecution from "proofing" its witnesses before they testifu.

2. This motion is inspired by the recent decision ofthe Pre-Trial Chamber ofthe

International Criminal Court. On 8 November 2006, that Chamber, presided over by

Judge Claude Jorda, the former President ofthe ICTY and ICTR Appeals Chamber, held

that the practice ofprosecution proofing its witnesses is not a widely accepted practice in

intemational criminal lawr, that it is in fact prohibited in many national j urisdictions2 1i.e.

Brazil, Spain, France, Belgium, Germany, Scotland, Ghana, England and Wales, and

Australia), and that it is not an accepted practice in the Democratic Republic ofCongo,

where the crimes involved in the case took placel. lt prohibited the prosecution at the

International Criminal Court from proofing the witnesses to be called at the confirmation

hearing, holding that the principle to be drawn from customary national practice was that

witness proofing was proh ibited.a

3. Mr. Nzirorera has attached a copy of the opinion of the Intemational Criminal

Court as Annex "A" to this motion.

4. The practice ofwitness proofing is not an accepted practice in Rwanda.

5. Mr. Nzirorera notes that the prosecution's practice ofproofing its witnesses in

his case has created numerous problems of late disclosure and admission ofevidence

outside the scope of the indictment. He recalls the frequently stated admonition, by this

Trial Chamber and other Chambers, that the prosecution is expected to know its case

I Prosecutor v Dyilo, No. ICC-0/04-01/06, Decision on the Prqctices of Witness Familiarisation and
Wtness Proofing (8 November 2006) at para. 33
2 Prosecutor y Dyilo, No. ICC-0/04-01/06, Decision on the Prqctices of lfitness Familiarisation qnd
Witness ProoJing (8 November 2006) at para. 37
3 Prosecutor t Dyilo, No. ICC-0/04-01/06, Decision on the Pr{rctices ofllitness Familiarisation and
ll/itness Proofng (8 Noyember 2006) at para. 35
' Prosecutor y Dlilo, No. ICC-0/04-01/06, Decision on the Prqctices of Witness Familiarisation and
Ilitness ProoJing (8 November 2006) at para. 42
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before proceeding to trial and may not rely on the weaknesses of its own investigation in

order to mould the case against the accused as the trial progresses.s

6. Since the International Criminal Court has now decreed that witness proofing

has no place in international criminal law, Mr. Nzirorera respectfully requests that the

Trial Chamber issue an order banning this practice in his case, with immediate effect.

Lead Corutsel {!r Joseph Nzirorera

' Prosecutor v Kqremeta et ql,No,ICTR-98-44-T, Decision on Defence Oral Motions for Exclusion of
Witness XBM', Testimony, for Sanctions Against the Prosecution, andfor Exclusion of Evidence Outside
the Scope of the Indictment (20 Oclober 2006); Prosecutor v Ntakirutimana, No . lCT R-96- 1 0-A.,
Judgement (13 December 2004) at para. 26; Niyitegeka v Prosecr,/or, No. ICTR-96-14-A, Judgement (9
July 2004) at para. 7941 Prosecutor v. Rwqnakuba,No.ICTR-98-44C-PT, Decisio on Defects inlhe Form
oflhe Indictment (26 May 2005) at para. l9i Prosecator v Muhinana,No.ICTP.-95-18-T, Judgenent (28
April 2005) at para. 451; Prosecutor v Natelic & M$tinoyic,No.lT-98-34-A, Judgement (3 May 2006) *
paja- 25', Prosecutor v Kupreskic et al,No.lT-95-16-4, Judgement (23 October 2O0l) at paru 92;
Prosecutor 1, Kvocka et a/, No. IT-98-30/1-4, Jadgenent (28 February 2005) at para. 30.
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PRE-TRIAL CHAMBER I of the Intemational Criminal Court ("the Chamber" and
"the Court'' respectively), subsequent to the filing of the Prosecution and Defence
Submissions in relation to the practice of witness proofing in relation to the only
witness currently scheduled to testify at the confirmation hearing in the case of ?he
Prosecution os Thomas Lubanga Dyilo

RENDERS THE FOLLOWING DECISION:

*'21gPt1

No. ICC-0il04-0L/05 8 November 2fi)6
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L Procedural Background

At the status conference of 26 October 2006, the Prosecution, in addressing

"a whole series of matters",r elaborated on the important issue of witness

proofing by merely informing the Chamber that "the Prosecution has

invited the wihress for what is cornmonly refened to as 'proofing' for next

week, and the Prosecution intrends to have proofing sessions with that

wihress for a number of days next week."2

On 30 October 2004 the single judge issued the "Decision conceming the

Prosecution Information on the Proofing of a Witness" ("the Decision"),3 ln

which the Prosecution is requested:

i. to elaborate on the content of what the Prosecution means by

the expression 'proofing of the witness' and the specific

conditions under which the Prosecution wishes to carry out the

proofing of the wibress; and

ii. not to undertake any proofing session until the matter is ruled

on by the Chamber.a

3. On 31 October 2008 the Prosecution filed the "Proseo:tion's Request for a

Hearing on an Expedited Basis on the Proofing of a Witness",5 in which the

t Tra$nclip of the 26 October 2006 hearnS , p. 11.
2 Trasnclrpt of the 26 October 2006 hearing , p. 11.
3 ICC-01 M-O7 106- 630{onl{orr.
l lcc-01/0+01/06{onf-Corr, pp. 3 and 4.
s ICC41 /04-0u05-532-Conf .

No. ICC-tn/04-0il05

z-Zsre

1.

2.

8 November 2005
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Prosecution "requests the Single Judge to convene a Court hearing on an

expedited basis, preferably before the full Pre-Trial Chamber;"6

On 1 November 2006, the Prosecution filed the "Prosecution's Information

on the Proofing of a Witness" (the Prosecution Information")7 in which

the Prosecution:

asserts that the practice of witness proofing is "a widely

accepted practice in international criminal lav/'6;

explains what the Prosecution means by the expression

"proofing of a witness";s

elaborates on the reasons why the practice of wibress

proofing "is beneficial to the testimony of a witness and thus

to the Court's statutory duty to establish the truth;"lo

undertakes to comply with the principles provided for in

article 705 of the Code of Conduct of the Bar Council of

England and Wales;tt and

requests the Chamber to allow the Prosecution to conduct

proofing sessions with the witrress within the scope and the

limits detailed in paragraphs 16, 17 and,19 of the Prosecution

Inlormation.l2

On 2 November 2006, the single judge issued the "Decision convening a

hearing on Friday 3 November 2Cfl5", n which the single judge inter alia

SL-PT

t5-

A

(i)

(ii)

(iii)

(iv)

(v)

5.

. lcc41 /0441 /O6632-Conf ., para. 10.
7 ICC{l/0rl-01/06-638{onl.
3 ICC-01/04-01/06{38{onf., para. 14.
e ICC-O1/0441/06-638{onf., para. 16.
'0 ICC{1/0441/06-638-ConL, para. 17.
n ICC{1/04{1/6538{onf., pa!a. 19.
l2 ICC-01/04-0U05-638-Conf., para. 20.

No. ICC-0110tL0r./05 4f2? 8 November 2006
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rejected the Prosecution's request for an urgent hearing on the issue of

witness proofing.

On 3 Novembet 20O6, the Defence filed the "Response to Prosecution

Information on Witness Proofing" ("the Defence Response"),ts in which the

Defence:

i. Requests the Chamber:

a. to reject the request of the Prosecution to proof the

witness prior to her testimony; and

b. in the altemative, to order the Prosecutor to

disclose records of any proofing session as a prior

statement under Rule 76;14

ii. Reserves its right to seek to interview the witness Prior to any

proofing session.rs

II. Brief Discusgion of Article 21 of the Statute

At the outset, the Chamber recalls the Decision in which it expressly stated

that the issue at stake. that is to say whether the practice of witness

proofing is admissible under the applicable law of the Court an4 if so,

under which conditions, shall be settled in light of article 21 of the Rome

Statute ("the Statute").16

According to article 21 (1) (a) of the Statute, the Chamber shall apply "in

the first place, this Statute, Elements of Crimes and its Rules of Procedure

r, ICC-01/04-01/05{5}Conf .
M lcc0llc4-Oll06453Conf, paras, 32 and 33.
15 ICC{1/04-01/06-653-Cont para 33.
t6 ICC-01/Ol{1/06-ConI{orr, p. 3.

'wLl

7.

8.

No. ICC-0L/0a-0V06 5122 8 Novenber 2006
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and Evidence." As this Chamber has already stated,rT in determining the

contours of such a framework the Chamber must look at the general

principles of interpretation as set out in artide 31 (1) of the Vienna

Convention on the Law of Treaties, according to which "a treaty shall be

interpreted in good faith in accordance with the ordinary meaning to be

given to the terms of the treaty in their context and in light of its object and

purpose".

Artide 21 (1) (b) of the Statute provides that the Chamber shall apply "in

the second place where appropriate, applicable treaties and the principles

and rules of intemational law including the established principles of the

intemational law of armed conflict". Moreover, failing tha! the Chamber

shall apply pursuant to article 2f (f) (c) o{ the Statute, "general principles

of law derived by the Court from national laws of legal systems of the

world including as appropriate, the national laws of the States that would

normally exercise jurisdiction over the crime, provided that those

principles are not inconsistent with this Statute and with intemational law

and intemational recognized norms and standards."

Moreover, the Chamber recalls the general principle of interpretation set

out in article 21 (3) of the Statutq according to which "the application and

the interpretation of law pursuant to this article must be consistent with

internationally recognized human rights". In this regard" the Chamber

considers that prior to undertaking the analysis required by article 21 (3) of

the Statute, the Chamber must find a provisiory rule or principle that,

under article 2t (1) (a) to (c) of the Statute, could be applicable to the issue

at hand.

17 see for rnslbnce "the Deqsion on the Final System of Disclozure and the Establishment of a Timetable", issued
by the single judge on 15 May 2005 (ICC-0UA41/W702\, A^nex I, para. 1.

8 November 2005

'U6B

9.

10.

No. ICC-0/0&0U06



ICC-O1/04-01i06-679 08-11-2006 7/22 SL PT

ilL

11 .

$:gttu
The two components of the practice of witness proofing in light of

the definition of such practice in the Prosecution Inforrration

At the outset, the Chamber finds that the expression "proofing of a

witness" carnot be found in the Rome Statutq the Rules of Procedure and

Evidence ("the Rules") or the Regulations of the Court ("the Regulations").

The Chamber also observes that there are a number of expressions,

including intn alia those of "preparation of a witness", "proofing of a

witness", "training of a witress", "coaching of a wibress" or "tamPering

with ttre evidence of a witness", which are used in different jurisdictions in

connection with those practices followed to PrePare a witness to give oral

testimony before a court, Moreover, the meaning of such expressions and

the delimitation of what is lawful (or at least what is required as

professional good practice), what is contrary to the professional code of

ethics, and what could even constitute a criminal offence, greatly differs

from jurisdiction to jurisdiction.

For these reasons, before ruling on whether the practice of witness

proofing is admissible in light of arhcle 21 of the Statute, it is necessary to

address what, according to the Prosecutiory is the content of such a

practice in the context of proceedings before the Intemational Criminal

Court. In this regard, the Chamber observes that the definition given in the

Prosecution Information is two-fold insofar as it describes both the goals

and the specific measures of the practice of witness proofing.

In the view of the Chamber, the goals and measures encompassed by the

Prosecution definition of witness proofing can be divided in two groups.

On the one hand, the Prosecution explains that the practice of witness

l J .

74.

No. ICC-0U@-0U06 7t22 8 November 2fl)6
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proofing "allows assisting the witness testifying with the full

comprehension of the Court proceedings, its participants and their

respective roleg freely and without fear"I8. This goal is accomplished

through the following measures which, according to the Prosecution, are

part of the practice of witness proofing:

i. 'To provide th€ witness with an opportunity to acquaint hrm/herself with the
Prosecution's Trial Lawver and other whom mav examine the witness in
Courf

ii. To familiarise the witness with the Courtroom, the Participants to the Court
proceedings and the Court proceedings;

iii. To reassure the witness about his/her role in the Court proceedings;

iv. To discuss matters that are related to the security and safety of the witness, in
order to determine the necessity of applications for protective measures
before the Courb

v. To reinforce to the witness that he/she is under a strict legal obligation to tell
the truth when testifyin&

vi. To explain the process of examination-in-chief, cross-examination and re-
examination;" 1e

In the view of the Chamber, this first component of the definition of the

practice of wibress proofing advanced by the Ptosecution aims at

preparing the witress to give oral evidence before the Court in order to

prevent beinS taken by surprise or being placed at a disadvantage due to

ignorance of the Court's proceedings. The Chamber observes that this first

component consists basically of a series of arrangements to familiarise the

wibresses with the layout of the Court, the sequence of events that is likely

to take place when the witness is giving testimony, and the different

responsibilities of the various participants at the hearing.

In the view of the Chamber, the second component of the definition of the

practice of witness proofing advanced by the Prosecution aims at

'"'259tt

t6.

u ICC-01/Ol-01/06-638{onf, para. 17 (r).
$ ICC41/04-01/06-538-Cont para. 16 (r) to (vi).

No. ICC-01/04-0U06 8122 8 November 2006
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,ry6>1)
achieving the following goals. as highlighted in the Prosecution

Information:

"Proofing" allows assisting the process of human recollection. Differences in
recolleciion and additional recollections can be identified and addressed prior
to the witness' testimony;

"Proofing", by cornparing the siatements made by a witness during the
proofing with the content of an earlier statement of the witness, allows
detecting deficiencies and differences in recollection of the wibxess. As a
consequence, in addrcssing such deficiencies and differences prior to witness'
testimony, "proofing" is likely to allow the witness to present the evidence in
a more accurate, completg structured and efficient marnet

"Proofing" allows the Proeecution to disclose to the Defence both additional
information and/or evidmce of incriminatory or exculpatory nature in
su{ficient time prior to the witnesg testimony, thereby reducing the prospect
of the Defence being taken by surprise during the witness testimony-"2o

17. These goals are accomplished through three remaining measures which,

according to the Prosecution, are also encompassed by the definition of the

practice of witness proofing:

To allow a wikress to read hislher statement and refresh his/het memory in
respect of the evidence he/she will give;

Relying on the witnesy statement, ihe Prosecution:s Trial Lawyer puts to the
witness the questions he/she intmds to ask the witness during the witness'
testimony, and in the order as anticipated;

To rnquire about possible additional information of botll potentially
incriminatory and potentially €xculpatory nature;"21

Adrnissibility of the first component of the practice of witness

proofing a6 defined in the Prosecution Inforrnation in light oI Article

21 of the Statute

rv.

18. Regarding the first component of the definition of the practice of witress

proofing advanced by the ProsecutiorU the Chamber observes that those

arrangements referred to in paragraphs 16 (i) to (vi) and 17 (i) of the

'?o ICC-01/04-01/06-638-Cont pa!a. 117.
a ICC-01/04{1/06-638-Conf, para. 16 (vii), (vui) and (rx).

No. ICC-01/04-01/06 9/22 8 November 2fi)6
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Prosecution lnformation are generally referred to as "wibress preparation"

for giving oral testimony or "witness familiarisatiorf' with the Court

proceedings as opposed to "wibress proofing".

The rationale behind the practice of witness preparation or familiarisation

has been thoroughly explained by the Court of Appeal in R. v. Momodou

[2005] EWCA Crim 177 (England and Wales) as follows:

This principle does not preclude pre-trial arrangements to familiarise witnesses
with the layout of the court, the likely sequence of events when the wifiess is
giving evrdence, and a balarce appraisal of the different responsibilities of the
various participants. Indeed such arrangements, usually in the form of a pre-
trial visit to the court, are gmerally to be welcome. Wihesses should not be
disadvantaged by ignorance of the process, nor when they come to give
evidence, taken by surprise at the way it works. None of this however involves
discussioru about proposed or intended evidence. Sensible preparation for the
expedence of giving evidence, which assists the witness to give of his or her
best at the forthcoming trial is permissible. Such experience can also be
provided by out of court (amiliarisation techniques. The process may improve
the manner in which the witness gives evidence by, for example, reducing the
nervous lension arising from inexperience of the process. Nevertheless the
evidence remains the witness's own uncontaminated evldence [...1."2

In the view of the Chamber, there are several provisions of the Statute and

Rules which, without being referred to as "witness preparation", "witsress

familiarisation" or "witness proofing", encompass the measures contained

in paragraphs 16 (i) to (vi) of the Prosecution Information in order to assist

the witness in the experience of tiving oral evidence before the Court so as

to prevent the wibress from finding himself or herself in a

disadvantageous positiorL or from being taken by surprise as a result of his

or her ignorance of the process of giving oral testimony before the Court.

ln this regard, the Chamber is particularly mindful of:

-wt7

19.

20.

27.

2 R v. Momodou [2005] EWCA Crim 1 Z para. 62.

No. ICC-0V0&0U05 10t22 8 November 2fi16
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article 57 (3)(c) of the Statute, which imposes on the Chamber the

duty to provide, where necessary, for the protection of victims

and witnesses;

article 68 (1) of the Statute which imposes upon the different

organs of the Court within the scope of their competency,

includhg the Chamber, the duty to take appropriate measures to

protect the safety, physical and psychological well-being dignity

and privary of victims and witnesses;

iii. rules 87 and 88 of the Rules, which provide for a series of

measures for the protection of the safety, physical and

psychological well-being dignity and privacy of the witnesses,

including measures to facilitate their testimony;

Moreover, the Chamber obsewes that a*icle 43 (6) of the Statute imposes

upon the Registrar the duty to set up a Victims and Witnesses Unit (' the

V[VU") within the Registry, which in consultation with the Office of the

ProsecutiorL shall provide protective measures and security arrangements,

counselling and other appropliate assistance for wihresses. Furthermore,

rules 16 (21 ar:d 77 (2) ft) of the Rules, whm elaborating on the functions of

the VWU, expressly state that, in accordance with the Statute and the

Rules, and in mnsultation when appropriate with the Chamber, the

Prosecution and the Defence, the said unit shall perform inter alia the

following functions in relation to witnesses:

i. Assisting witresses when they are called to testify before the

Courba

ii. Taking gender-sensitive measures to facilitate the testimony of

victims of sexual violence at all stages of the proceedingsla

nnz /3o|g

a Rule I 7 (2 ) (b) (ii) of t}le Rules.

No. ICC-0L/04-0V06 I t/22 8 November 2005
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Informing witnesses of their rights under the Statute and the

Rules;t

Advising wibresses where to obtain leSal advice for the purpose

of protecting their rights, in particular in relation to their

testimony;b

Assisting witlesses in obtaining medical, psychological and

other appropriate assis tance;27 and

Providing wibresses with adequate protective and security

measures and formulating long-term and short-term plans for

their protection;T

Hence, the Chamber considers that those measures included in paragraph

16 (i) to (vi) of the Prosecution Information are not only admissible in light

of the above-mentioned provisions of the Statute and the Rules, but are

mandatory according to such provisions. Moreover, it is the view of the

Chamber that labelling this practice as "witness proofing" is not suitable

for the content of this practice, and that the expression "witness

familiarisation" is more appropriate in this context.

Mormver, the Chamber finds that according to article 43 (6) of the Statute

and Rules 15 and 17 of the Ruleq the VWU, in consultation with the party

that proposes the relevant wibress, is the organ of the Court competent to

carry out the practice of witness familiarisation from the moment the

witness arrives at the seat of the Court to give oral testimony.

The Chamber considers that this approach, in addition to being supported

by the literal interpretation of the relevant provisions of the Statute and the

t2122 SL P"t

aq?
ul,

rv.

23.

N A

3 Rule 1 7 (2) (b) (lir) of the Rules.
5 Rule 16 (2) (a) of the Rules.
z Ruie 17 (2) (b) (i) of the Rules.
,7 Rule 17 (2) (a) (iu) of the Rules.
r Rules 17 (2) (a) (i) of the Rules.

No. ICC-0U&-0V06 t2t22 8 November 2fi)6
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Rules, is also warranted by the systematic and teleological interpretation of

such provisions.

From a systematic perspectivg the attribution of the practice of witness

familiarisation to the VWU is mnsistent with the principle that witresses

to a crime are the property neither of the Prosecution nor of the Defence

and that they should therefore not be considered as wibresses of either

party, but as witnesses of the Courl In this regard, the Chamber recalls

that this principle underpins several decisions taken by the Chamber in the

proceedings leading to the confirmation hearing in the present case.2e

Finally, from a teleological perspective, the Chamber considers that this

approach will contribute to the full achievement of the obiect and Purpose

of the above-mentioned provisions, which is to ensure that the practice of

"witness familiarisation" provides a thorough and objective preparation of

witnesses for giving oral evidence before the Coutt. In the view of the

Chamber, this would avoid from the outset any risk that wibresses may be

confronted with one-side interpretations of the Statute and the Ruless and

would make moot any allegation that the practice of "witness

familiarisation" might be used to influence the testimony of the witnesses

in some wav.

2e See, for instance, the system accordrng to which the Pros€orlron and the Defence may contao Prior to the
confirmation hearin& t}le wibresses on which the other party i ends to rely at the hearing. This system waE
establEhed in the "Decision on a General Framework conceming Protecbve Meazures for Ptosecution and
Delence Wrtness€d', issued by the single iudge on 19 September 2m6 0CC{1/04-01/06447).
s Fo! rnstance, the Chamber finds that rule 140 of the Rules do€s not use the expressions "examhatron-rn-chief ,
"cross€xamrnation" and 're+xaminahon", which have a very techrucal and specifrc meanurg in a number of
national jurisdichons, and instead uses c(prGsions 6uch as "question the witness" or "examine the wttness".
Therefore, within the p.ocess of wrbress famrlrarisahol! the \rwI.J shall inform the witness of the proc€ss oI rls
examhation by the Proseortion and the Defealce, as oppos€d to the process of "examnahon-in-chieI", "cross-
examinahon" and "le-€xamnation" rcferred to by the Prosecutron n palagraph 16 (vr) of the Pro6ecutlon
InJormation.

wngjlb

20-

27.

No. ICC-0UM-0U06 t3D2 E November 2006


